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On behalf of the International Commission of Jurists in Victoria, I thank the Panel for inviting me 

to participate in the consultation process for the Victorian Government’s proposed anti-corruption 
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commission.   Below is our written submission as requested.  We also look forward to meeting you and 

expanding these submissions as required orally.

We assume that the Panel will have access to submissions made in the recent past concerning similar 

issues.  For example, we commend the Panel’s attention to a submission by the Law Institute of 

Victoria, 4 March 2010 to the Proust inquiry (copy attached).  

Also, there was a Senate Inquiry in 2009 into Australia’s Judicial System (which resulted in a report 

December 2009) which considered whether a New South Wales style ICAC system might be suitable 

for the Commonwealth (concluding it was, at least in respect of the federal judiciary).  ICJ Vic appeared 

at that inquiry (Honourable Justice Lex Lasry and Glenn McGowan SC) and made a written submission 

dated 28 April 2009 (copy attached).  ICJ Australia also made a written submission to that inquiry dated 

30 April 2009 (copy attached).

However, that inquiry was more focused on complaints management than anti-corruption.  There is a 

clear distinction.  See, for example, the comments by Don McKenzie, a principal lawyer at the NSW 

ICAC, to the Parliamentary Joint Committee on the Australian Commission for Law Enforcement 

Integrity (the ACLEI Committee) in 2008:  

“There is an important emerging distinction between anti-corruption agencies and complaint 
management agencies, such as some ombudsman officers.  Complaint management agencies are 
generally process focused.  They are about ensuring that each individual has meaningful recourse 
to the misapplication of authority.  Management systems in the subject agency may improve on 
account of an effective complaints management process, but this is a secondary issue to ensuring 
that a worthwhile complaint process is in place and operating effectively.
Anti-corruption agencies are more outcomes focused.  They are about impacting on the standards 
of integrity of designated agencies.  Their actions may be based on complaints made to them, but 
these are a resource for them, note [sic] their raison d’être.  They are not required to deal with all 
complaint matters/information sources equally.  Rather, they steer their resources to where they 
can maximise their impact on integrity standards.”1

The presently proposed commission does not seem to be one intended to manage general complaints 

against the public service or judiciary in particular.  If it happens that a complaints structure against 

e.g. the judiciary is set up (as proposed under the previous government), there will be overlap with 

the presently intended commission.  Both could exist but we are broadly in favour of retarding the 

1 Don McKenzie, Submission to the Parliamentary Joint Committee on the Australian Commission for Law Enforcement 
Integrity Inquiry into Law Enforcement Integrity models (12 December 2008), available at http://www.aph.gov.au/senate/
Committee/aclei_ctte.



burgeoning of bureaucracy where possible, if for no other reason than to reduce “demarcation” 

confusion and disputes between jurisdictions.  The public is disadvantaged enough in knowing where 

to turn for satisfaction.  Thus, it would be desirable that all such functions be discharged under a single 

umbrella body.

Guiding our responses to the Panel’s stakeholder consultation paper questions are the usual international 

principles which civilized countries tend to adopt when targeting corruption.2  Importantly, Australia is 

a party (ratified 7 December 20053) to the UN Convention Against Corruption 2003 (copy attached) 

some of the articles of which are discussed hereafter.

It also would probably serve the Panel well to keep in mind that which Australia holds out to be its 

position when granting aid (through AusAID) contained in Australia’s policy document (March 2007, 

also attached) at http://www.ausaid.gov.au/publications/pdf/anticorruption.pdf at page 3:

2 WHAT IS CORRUPTION?

Corruption is the misuse of entrusted power for private gain. It can take many forms and vary 
depending on local culture and context. A spectrum of corrupt behaviour exists, from petty 
corruption, which may include bribes or illicit payments for routine bureaucratic processes, 
to grand corruption, which involves leaders, politicians, and senior officials diverting public 
resources on a large scale to serve their private interests. Both petty and grand corruption damage 
public trust and accountability, and distort the allocation of public resources, thus reducing 
economic growth and increasing poverty. Corruption (petty and grand) sometimes takes the 
form of state capture, a process of collusion between the private sector and politicians or public 
officials for their own private, mutual benefit. This can lead, for example, to the government 
introducing laws, regulations or policies that unfairly favour vested interests.

And further at page 1:

Reducing opportunities for corruption: Poor political governance provides greater scope 
for corrupt behaviour. We will support initiatives that bolster transparency and accountability. 
Helping to improve budget processes, public financial management, and procurement systems 
makes corrupt activities more difficult to undertake, and more easily identified and prosecuted. 
Supporting the establishment and implementation of clear legislative and regulatory frameworks 
is another important way to reduce opportunities for corruption.

2 E.g. Convention Against Corruption 2003; International Covenant on Civil and Political Rights 1966; Universal Declaration on 
Human Rights 1948; Convention on the Rights of the Child 1989; International Covenant on Economic, Social and Cultural 
Rights 1966, Convention on the Elimination of All Forms of Discrimination Against Women 1979, Convention against 
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment 1984, etc.

3 http://www.unodc.org/unodc/en/treaties/CAC/signatories.html 
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Changing incentives for corrupt behaviour: We will work with leaders, public officials and 
those in the private sector to discourage corruption. The timely investigation and prosecution 
of corrupt behaviour sends an important message that corruption will not be tolerated. A 
professional, merit-based public service is also critical for the effective and honest operation of 
government systems and processes.

Preventative measures are desirable to avoid corruption commencing in the first place.  To this end, we 

have also attached a report titled “Be Honest Minister! Restoring Honest Government in Australia” 

which is a report by the Australasian Study of Parliament Group Accountability Working Party in 2007.  

This report is focussed on accountability, but of course delves into the common causes of corruption and 

suggests various measures for its minimisation.  For example, it recommends (at p.2) transparency (via 

FoI), (at p.18) disclosure of interests and (at p.57) regulation of lobbying.



We respond to the stakeholder consultation paper questions as follows:

1. Definition of the public sector.  

Question 1:  Is there an existing statutory definition, such as in the Public Administration Act 2004, of 

the ‘public sector’ that would be appropriate for the purposes of the Commission’s jurisdiction?

The definition in the Public Administration Act 2004 is inappropriate for setting the jurisdictional 

bounds of the proposed commission.  For example, it does not expressly include the judiciary and the 

executive unless it does so indirectly (and unsatisfactorily) by the use of “statutory office holders” or 

“bodies that exercise a public function …” etc.  It is appropriate to recognise expressly in any definition 

the three distinct and independent arms of government (Parliament, Executive and Judiciary).  

The definition for the purposes of the proposed commission should be as broad as possible to avoid 

criticism that some are above the law or can be bought with impunity.  A fundamental tenet of the rule 

of law is that no one is above the law – everyone is, and should be seen to be, subject to the rule of law.  

However, private entities entirely unconnected with the state should be free of state supervision as to 

corruption because the whole justification for such a commission is limited to holding the state to a 

higher level of conduct because the public funds the state.  

It is useful to have regard to the definitions in Article 2 of the UN Convention Against Corruption 

20034:

(a) “Public official” shall mean: 
(i) any person holding a legislative, executive, administrative or judicial office of a State Party, 
whether appointed or elected, whether permanent or temporary, whether paid or unpaid, 
irrespective of that person’s seniority; 
(ii) any other person who performs a public function, including for a public agency or public 
enterprise, or provides a public service, as defined in the domestic law of the State Party and as 
applied in the pertinent area of law of that State Party; 
(iii) any other person defined as a “public official” in the domestic law of a State Party. However, 
for the purpose of some specific measures contained in chapter II of this Convention, “public 
official” may mean any person who performs a public function or provides a public service as 
defined in the domestic law of the State Party and as applied in the pertinent area of law of that 
State Party;

(b) “Foreign public official” shall mean any person holding a legislative, executive, administrative 
or judicial office of a foreign country, whether appointed or elected; and any person exercising a 
public function for a foreign country, including for a public agency or public enterprise;

4 http://www.unodc.org/documents/treaties/UNCAC/Publications/Convention/08-50026_E.pdf 
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(c) “Official of a public international organization” shall mean an international civil servant or any 
person who is authorized by such an organization to act on behalf of that organization;

(d) “Property” shall mean assets of every kind, whether corporeal or incorporeal, movable or 
immovable, tangible or intangible, and legal documents or instruments evidencing title to or 
interest in such assets;

(e) “Proceeds of crime” shall mean any property derived from or obtained, directly or indirectly, 
through the commission of an offence;

(f) “Freezing” or “seizure” shall mean temporarily prohibiting the transfer, conversion, disposition 
or movement of property or temporarily assuming custody or control of property on the basis of 
an order issued by a court or other competent authority;

(g) “Confiscation”, which includes forfeiture where applicable, shall mean the permanent 
deprivation of property by order of a court or other competent authority;

(h) “Predicate offence” shall mean any offence as a result of which proceeds have been 
generated that may become the subject of an offence as defined in article 23 of this Convention;

(i) “Controlled delivery” shall mean the technique of allowing illicit or suspect consignments to 
pass out of, through or into the territory of one or more States, with the knowledge and under 
the supervision of their competent authorities, with a view to the investigation of an offence and 
the identification of persons involved in the commission of the offence.

Question 2:  Should there be any exceptions from the definition of the public sector for the purposes of 

the Commission’s jurisdiction?  If so, which persons or bodies and why?

Contractors should generally be exempt.  The public expects value for money but this responsibility 

is discharged in the public sector’s oversight of contractors.  If a contractor is corrupt, punishment 

should be limited to the public sector to the extent that such corruption has been permitted, tolerated, 

encouraged or caused by the public sector.

Contractors which take on the appearance of the state (e.g. private prisons, child minding centres), 

particularly those performing public functions, should be included.  Railways might be a hybrid difficult 

to allocate.

Questions 3 & 4:  What do you think of ‘entities that supply goods and services to the public sector’ 

as a definition of ‘contractor’?  Does this definition of ‘contractor’ adequately cover joint ventures?  



What do you think of ‘a contractor performing a function traditionally viewed as a public service’ as a 

definition of ‘contractor’?  Does this definition of ‘contractor’ adequately cover joint ventures?

Joint ventures (perhaps ports or major roads/tollways) are difficult to disassociate from the public 

sector.  However, we suspect that, again, if the private partner where corrupt (e.g. a builder corruptly 

engages a sub-contractor to help build a public building such as a court building etc), then most fair 

minded members of the public would only be upset if public money had been wasted, not by reason of 

the private corruption, but only if the wastage was caused or contributed to by public sector failures (in 

either choosing the partner, not putting in place appropriate safeguards, or failing to properly supervise).

Question 5:  Should all persons who perform a statutory function be deemed to be part of the ‘public 

sector’?

No.

Question 6:  Are there any other definitions of ‘contractor’ that you can suggest?  What are their 

advantages and disadvantages?

It is important to keep in mind what the public perception would be.  Inspectors performing statutory 

functions such as food inspectors, safety inspectors etc are usually perceived by the public as somehow 

extensions of government.  Railway ticket inspectors are far less likely to be so viewed.  That is because 

there is now quite a long history of private railway ownership which the public understands.  The public 

still expects that publicly owned assets be operated by the private contractor in a fashion beneficial 

to the public.  However it is still true that if ticket inspectors retain a statutory power to impose fines 

(in distinction to say private car park owners who can purport to do so but can only recover them in a 

civil action based on contract) then the public would remain justified in expecting the function to be 

corruption free.

Question 7:  Should all bodies that may be audited under the Audit Act 1994 fall within the definition of 

the ‘public sector’ for the purposes of the definition of ‘corrupt conduct’?

Yes.

Question 8:  If so, should the Commission’s jurisdiction be limited to the expenditure of those funds, or 

should it have the power to inquire into any part of that organisation?

Money is not the only form of corruption (and includes ‘trading in influence – see article 18 UN 

Convention Against Corruption).  Therefore expenditure of public funds should not be the sole 



definition of the Commission’s jurisdiction.  One can readily imagine corruption where no money passes 

but rather a promise for a promise is exchanged (e.g. favourable consideration in a planning application 

in exchange for public support on an unrelated issue blocked in parliament).

Questions 9 & 10:  Should the Commission have jurisdiction to investigate every organisation that 

receives State Government funds?  What if those funds represent only a small proportion (ie, 10%) of 

the organisation’s total budget?  If so, should its investigation be confined to the expenditure of the state 

government money?  In relation to such organisations, should they be subject to the full jurisdiction of 

the Commission as if they were a public authority, or should the Commission’s jurisdiction be confined 

to matters of corrupt conduct related to the expenditure of State Government funds only?  

Mere receipt of public funds should not be the sole definition of the commission’s jurisdiction.  For 

example, if the government grants a community music group $20,000 on condition it is spent on the 

purchase of musical instruments, but instead it is actually spent on a lavish picnic for the members.  The 

public would be upset only because of wastage and failure by the government to ensure expenditure 

complied with the condition of grant.  This is not, prima facie, corruption.  This would not justify 

intrusion by the commission but might justify audit (by e.g. the Auditor-General) of the government 

department responsible for the grant.  If however the $20,000 was used to pay a gratuity to a supposed 

“musical director” who just happened to be the local member of parliament also allied to the party of 

the government, this might justify investigation of the musical group by the Commission because true 

corruption is in play rather than mere wastage.

Question 11:  Organisations may receive benefits of monetary value from the State Government (ie, free 

accommodation for charitable organisations).  Should the Commission be able to investigate allegations 

of corrupt conduct within these sorts of organisations?  Does it depend upon the type of corrupt conduct 

alleged?  

Yes, unqualified.

2. Coercive powers of the Commission

Question 12:  What powers should apply to public sector premises including courts and Parliament?  

The commission should have power to enter upon public sector premises upon reasonable belief of 

cause (which must later be justified if called upon).



Question 13:  What, if any, special provisions should apply to sensitive documents?  Examples of 

sensitive documents include:  witness protection documents, telecommunications intercept transcripts, 

cabinet in confidence documents or documents that are needed for the continual operation of the 

business (eg, hard drives).  

Seizure powers of public sector property should be similarly limited to the entry power.  There might be 

an argument against cabinet documents (or other official secret documents) being subject to the same 

seizure regime because they are often regarded as sacrosanct (at least for 30 years).  Incredibly, in the 

federal sphere, the ALRC has identified 506 secrecy provisions in 176 pieces of primary and subordinate 

legislation.  See ALRC report no.112 (December 2009) “Secrecy Laws and Open Government” p.70 and 

appendix 5 thereto.  These (or some of them) are criminalised by the Crimes Act 1914 (C’th) ss.70, 79 

and other provisions.  According to the ALRC report, “[a]pproximately 70% of the statutory secrecy 

provisions identified create criminal offences. Around 75% of these offences are indictable offences—

that is, offences punishable by imprisonment for a period exceeding 12 months. The remainder are 

summary offences—that is, offences which are not punishable by imprisonment, or are punishable 

by imprisonment for a period not exceeding 12 months.”  We are however generally in favour of the 

proposed commission not being fettered by such limitations on its proposed power to seize, in order 

to avoid corruption being hidden in Cabinet and elsewhere in government.  See the policy with which 

we respectfully agree in e.g. C’th v John Fairfax (1980) 147 CLR 39 at paras 27-31.  Whatever the 

appropriate balance between governments’ need for secrecy and the public’s right to know, surely 

the middle ground which can be agreed by all is that such a balance not be used to hide corruption.  

Safeguards can be put in place to retain official secrets if it is in the public interest to do so, but should 

not be a barrier to corruption investigation.

Question 14:  How should private property be treated?  

Private property should be treated with a higher level of respect.  A warrant should first be obtained.

Question 15:  How should the property of third parties (eg, visitors on public sector premises) be 

treated?  

Third party (private) property should be treated (if distinguishable) the same as private property.

Question 16:  Should there be any circumstances in which the Commission’s right to enter and search 

premises, and seize documents and other material, be subject to a threshold test?  



The threshold tests (which must be justifiable to a court later if challenged) must be “reasonable grounds 

for believing such action is needed to properly investigate an official corruption allegation”.

Question 17:  Should the OPI’s defensive weapons-equipment powers be replicated in the Commission’s 

legislation?  

No.  Weapons should generally be reduced in the community.  And it would be rare, if ever, that 

a corruption investigation will require them.  The sole exception might be where the person being 

investigated is known to be armed and liable to resist the search in an armed fashion.

Question 18:  If so, should the powers be subject to thresholds which take account of the broader role 

that the Commission will have in comparison to the OPI?  

Not applicable.

Question 19:  Are the public interest tests found in the Police Integrity Act 2008 and interstate 

legislation the most appropriate threshold for determining whether the Commission should hold a public 

hearing?  If not, what test would you suggest?  

Yes.

3. Protections and privileges available to persons who are asked to provide evidence to the 

Commission.

Question 20:  What privileges should be available to public officials, public authorities, persons and 

organisation who are subject to Commission’s coercive powers?  

As will appear hereafter, we believe both main privileges should be retained as much as possible – i.e. 

legal professional and that against self-incrimination.  Discussion about privilege needs to distinguish 

between these very different types.  

At the very least the privilege against self-incrimination should remain for all.  Notwithstanding that 

other jurisdictions might have abrogated it for anti-corruption purposes, here in Victoria we have a 

Charter of Human Rights and Responsibilities which, one would hope, makes Victoria more enlightened 

and civilized.  It provides in s.25 that a person charged with a criminal offence has the right not to 

be compelled to testify against himself or herself or to confess guilt (s.25(2)(k)).  This is part of a 

recognition of the fundamental human right of the privilege against self-incrimination in criminal 



proceedings found in the international treaty upon which the Charter is based, namely the International 

Covenant on Civil and Political Rights (ICCPR).  For example, article 14(3)(g) of the ICCPR. See 

also UN Human Rights Committee, General Comment on Article 14, General Comment No 13 (13/04/

84).5  It makes obvious sense since this principle is an extension of our revulsion to forced confessions.  

Courts have always regarded forced confessions with suspicion, for good reason.  It is the soft end of 

our revulsion of torture (about which Australia is also a treaty-bound country – see Convention against 

Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment 1984). 

Even if this privilege against self-incrimination were to be qualified in Commission proceedings, any 

such evidence should definitely remain inadmissible in criminal or civil proceedings.6

Question 21:  Should the position on privileges for those in the public sector be the same as for those in 

private companies providing services or performing functions on behalf of the state?  

The Consultation Paper sets out at page 16 appropriate limitations on claims to legal professional 

privilege made by public authorities or officers (namely, no claim remains in Commission proceedings 

where the document or advice  was provided to the officer in his or her official or public capacity).  

However this is a slippery slope.  In practice this determination may be difficult in some cases.  The 

Commission might also (wrongly) regard it as a licence to abrogate the privilege altogether for officers 

of the state.  

It is a different question however whether such privilege should be regarded as destroyed for all 

purposes.  We remain of the view that legal professional privilege should be qualified in the way 

described but only in such circumstances and that the privilege should remain in place for all other 

purposes.  Hence, it will be necessary for such information to be treated carefully by the Commission 

in order to avoid destroying such privilege for the remaining purposes.  The retention of this legal 

professional privilege (in this qualified way) is necessary because, in its 2007 report Privilege in 

Perspective, the ALRC noted (correctly) that:

The doctrine of client legal privilege is a fundamental principle of the common law providing an 
essential protection to clients – both individuals and corporate, enabling them to communicate 
fully and frankly with their lawyers and those who may lawfully provide legal advice. The 
protection of confidentiality of such communications facilitates compliance with the law and 

5 http://www.unhchr.ch/tbs/doc.nsf/%28Symbol%29/bb722416a295f264c12563ed0049dfbd?Opendocument 
See in particular paragraph 14 thereof:

14. Subparagraph 3 (g) provides that the accused may not be compelled to testify against himself or to confess guilt. In 
considering this safeguard the provisions of article 7 and article 10, paragraph 1, should be borne in mind. In order to compel 
the accused to confess or to testify against himself, frequently methods which violate these provisions are used. The law 
should require that evidence provided by means of such methods or any other form of compulsion is wholly unacceptable.

6 See Australian Law Reform Commission report “Making Inquiries” (October 2009), recommendation 17-2.

http://www.unhchr.ch/tbs/doc.nsf/%28Symbol%29/bb722416a295f264c12563ed0049dfbd?Opendocument


access to a fair hearing in curial and non-curial contexts, thereby serving the public interest in the 
effective administration of justice.7

This right could be qualified (as in Queensland) by an order of the Supreme Court on appropriate 

grounds.8

Question 22:  In what circumstances, if any, should derivative use of coercively obtained evidence be 

available in criminal proceedings?  

Not at all.  It only exists by reason of the coercive power which is qualified.

Question 23:  In what circumstances, if any, should derivative use of coercively obtained evidence be 

available in civil or disciplinary proceedings?  

7 ALRC, Privilege in Perspective: Client Legal Privilege in Federal Investigations, ALRC 107 (2007), [2.118].
8 Compare ss.195B, 196 Crime and Misconduct Act 2001 (Qld):

195B Supreme Court to decide claim of privilege 
(1) This section applies if a person makes a claim of privilege under section 74A in relation to a document or thing. 
(2) The chairperson or the person making the claim of privilege may apply to a Supreme Court judge to decide whether the 
claim is established and, if established, whether it is to be upheld. 
(3) The burden of proof on the application is on the person who seeks to withhold the document or thing or to prevent the 
exercise of authority. 
(4) The judge must consider submissions and decide whether the claim is established. 
(5) If the judge decides that the claim is established on a ground of public interest immunity, the judge may order the person 
to produce the document or thing to the commission if the judge decides that, on balance, the public interest is better served 
by producing the document or thing. 
(6) If the judge decides that the claim is established on a ground of confidentiality, the judge must order the person to 
produce the document or thing to the commission unless the judge decides that to produce the document or thing would be 
against the public interest. 
(7) If the judge decides that the claim of self-incrimination privilege is established, the judge must order the person to 
produce the document or thing to the commission. 
(8) Costs of an application made in relation to a claim of privilege are to be borne by the commission, unless otherwise 
ordered by the judge on the ground that the claim is frivolous or vexatious. 
196 Supreme Court to decide claim of privilege 
(1) This section applies if a person makes a claim of privilege under section 73, 75, 94 or 111 in relation to information or a 
document or thing or under section 192 in relation to a refusal to answer a question. 
(2) The chairperson or the person making the claim of privilege may apply to a Supreme Court judge to decide whether the 
claim is established and, if established, whether it is to be upheld. 
(3) The burden of proof on the application is on the person who seeks to withhold the information, document or thing or to 
prevent the exercise of authority. 
(4) The judge must consider submissions and decide whether the claim is established. 
(5) If the judge decides that the claim is established on a ground of public interest immunity, the judge may order the person 
to give the information or produce the document or thing to the commission if the judge decides that, on balance, the public 
interest is better served by giving the information or producing the document or thing. 
(6) If the judge decides that the claim is established on a ground of confidentiality, the judge must order the person to give 
the information or produce the document or thing to the commission unless the judge decides that to give the information or 
produce the document or thing would be against the public interest. 
(7) Costs of an application made in relation to a claim of privilege are to be borne by the commission, unless otherwise 
ordered by the judge on the ground that the claim is frivolous or vexatious. 



Derivative use should be available for disciplinary proceedings (because the office is held subject to the 

always implied and sometimes express condition of corrupt-free conduct) but not for civil proceedings.  

The purpose of the power and the search is to weed out corruption, not find criminals or assist in the 

private recovery of damages.

Question 24:  In balancing the need for the effective operation of an anti-corruption body with 

protection of the rights of a person affected by an investigation, what measures should apply, and to 

what extent?  

Our answers to questions 12 – 19, 20 - 23, and 26 -29 together answer this question.

Question 25:  What are the appropriate mechanisms by which these safeguards should be afforded?  For 

instance, which protections should be provided for in legislation, in regulations or in guidelines?  

Our answers to questions 12 – 19, 20 - 23, and 26 -29 together answer this question.

Question 26:  What other safeguards should be considered in the reporting arrangements for the 

Commission?  

Reporting should not occur (and certainly should not be made public) until parties potentially adversely 

affected by the findings have had an opportunity to be heard and to put their position.

Question 27:  What, if any, limits should there be on the right to legal advice and representation?  

The right to legal representation should only be restricted in the most limited circumstances possible.  

The grounds mentioned in the stakeholder consultation paper page 21 are fair grounds for disqualifying 

a particular lawyer from acting or appearing, but not for removing the right to legal representation 

altogether.  Some Australian authorities are mixed concerning the right to legal representation (Kioa 



v West [1985] HCA 81; (1985) 159 CLR 5509 and Minister for Immigration v Teoh (1995) 183 CLR 

27310) although they are clear on the requirement of natural justice in all proceedings. But in Dietrich 

9 http://en.wikipedia.org/wiki/Kioa_v_West 
Background: Mr and Mrs Kioa, who were both from Tonga, entered Australia on temporary entry permits in late 1981. When 
their permits expired they changed their address without informing authorities. Mr Kioa worked in Victoria until he was 
arrested as a prohibited immigrant in 1983. In the intervening period the Kioas had a daughter, who by virtue of her birth in 
Australia, was an Australian citizen. Mr Kioa explained that he overstayed his permit in order to earn money to send home to 
relatives who were suffering as a result of a cyclone in Tonga.
In October 1983, a delegate of the Minister for Immigration and Ethnic Affairs made a decision that the Kioas should be 
deported. In arriving at that decision the delegate took into account a departmental submission which, inter alia, submitted 
that Mr Kioa had been actively involved with people who were seeking to circumvent Australia’s immigration laws.
The Kioas unsuccessfully appealed the decision to the Federal Court and the Full Federal Court. They then appealed to the 
High Court.
Kioas' arguments: The Kioas' principal argument was that the decision maker had failed to afford them procedural fairness in 
not disclosing and allowing an opportunity to respond to the adverse allegations made in the departmental submission.
They further argued that the delegate had wrongly failed to take into account:

• the detrimental effect the decision may have on their child; and
• the provisions of the International Covenant on Civil and Political Rights and the Declaration of the Rights 

of the Child.
The Full Court: The Full Court of the Federal Court held that the principles of natural justice did not apply to the decision 
to deport a person under the Migration Act and there was no evidence that the delegate had failed to take into account the 
interests of the Kioas' child. It was further held that the provisions of the Covenant and Declaration did not form part of 
Australian domestic law and were not required to be taken into account.
High Court's Decision: Section 5(1)(a) of the Administrative Decisions (Judicial Review) Act provided that administrative 
decisions may be appealed on the ground that there had been a breach of the requirements of natural justice. The court 
unanimously held that this provision did not oblige a decision maker who was exercising a statutory power to observe the 
rules of natural justice. In the court's opinion the applicability of natural justice was to be determined by looking at the nature 
and circumstances of the decision to be made. Brennan J differed slightly in his opinion, contending that the question of 
whether natural justice applied was to be found through the process of statutory interpretation.
Applicability of natural justice: The court held by a majority of 4 to 1 (Gibbs CJ dissenting) that the rules of natural justice 
applied to a decision under the Migration Act to deport a prohibited immigrant. The court distinguished previous cases which 
had come to the opposite conclusion on the basis that these cases had been superseded by legislative development.
Adverse material: The majority also held that the failure to disclose the adverse allegations against Mr Kioa and allow him 
the opportunity to respond to the allegations amounted to a failure to afford the Kioas procedural fairness.
International agreements: The question of the applicability of international agreements was only considered by three of the 
justices (Gibbs CJ, Wilson & Brennan JJ). All three held that there was no legal obligation to consider the specific provisions 
of either the Covenant or the Declaration but that there was an obligation to take into account general humanitarian 
principles.
Consequences: The decision in Kioa marked a watershed in Australian administrative law. It radically increased the number 
of decisions to which natural justice and procedural fairness applied such that, today, the question is often not whether 
procedural fairness should be afforded but to what extent it should be afforded.

10 http://en.wikipedia.org/wiki/Minister_of_Immigration_and_Ethnic_Affairs_v_Teoh 
Background: Teoh was imprisoned for drug trafficking. He was to be deported on his release. He sought to have the decision 
to deport him reconsidered on the grounds that the hardship it would cause his wife and children had not been adequately 
considered.
Decision: The majority held that the ratification of the United Nations Convention on the Rights of the Child created a 
legitimate expectation that the decision-maker would act consistently with it. The rights of the children would therefore 
be a primary consideration. It was not necessary for the person (i.e. Teoh) to be aware of the treaty, provided it was 
objectively "reasonable".
The decision-maker had not acted consistently with the treaty; the appeal was therefore allowed.
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v The Queen (1992) 177 CLR 292 the High Court clearly established that although there is no absolute 

right to have publicly funded counsel, in most circumstances a judge should grant any request for an 

adjournment or stay when an accused is unrepresented.  Two of the judges, Justice Deane and Justice 

Gaudron, went further and suggested that the right to representation in some circumstances is founded 

in the Constitution. They said that Chapter Three of the Constitution, which represents the Judicature 

with the notion of separation of powers, and vests judicial power exclusively in the courts, requires that 

judicial process and fairness be observed. International instruments are even clearer: e.g. ICCPR article 

14.11

11 Article 14

1. All persons shall be equal before the courts and tribunals. In the determination of any criminal charge against him, 
or of his rights and obligations in a suit at law, everyone shall be entitled to a fair and public hearing by a competent, 
independent and impartial tribunal established by law. The Press and the public may be excluded from all or part 
of a trial for reasons of morals, public order (ordre public) or national security in a democratic society, or when the 
interest of the private lives of the parties so requires, or to the extent strictly necessary in the opinion of the court 
in special circumstances where publicity would prejudice the interests of justice; but any judgment rendered in a 
criminal case or in a suit at law shall be made public except where the interest of juvenile persons otherwise requires 
or the proceedings concern matrimonial disputes or the guardianship of children. 

2. Everyone charged with a criminal offence shall have the right to be presumed innocent until proved guilty according 
to law. 

3. In the determination of any criminal charge against him, everyone shall be entitled to the following minimum 
guarantees, in full equality: 

1. To be informed promptly and in detail in a language which he understands of the nature and cause of the 
charge against him; 

2. To have adequate time and facilities for the preparation of his defence and to communicate with counsel of 
his own choosing; 

3. To be tried without undue delay; 

4. To be tried in his presence, and to defend himself in person or through legal assistance of his own 
choosing; to be informed, if he does not have legal assistance, of this right; and to have legal assistance 
assigned to him, in any case where the interests of justice so require, and without payment by him in any 
such case if he does not have sufficient means to pay for it; 

5. To examine, or have examined, the witnesses against him and to obtain the attendance and examination of 
witnesses on his behalf under the same conditions as witnesses against him; 

6. To have the free assistance of an interpreter if he cannot understand or speak the language used in court; 

7. Not to be compelled to testify against himself or to confess guilt. 
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Question 28:  Should reasons be required if access to legal advice and representation by a specified 

person or law practice is denied?  

No, but reasons should be capable of being requested and should be provided if to do so does not 

prejudice an investigation.

Question 29:  Should a witness have an opportunity to be heard on the question of their entitlement to 

the legal representative of their choice?  

Yes.  However, because there are plenty of lawyers available in Victoria for replacement purposes, that 

right could be limited to one in writing.

4. Functions and powers of oversight bodies for the Commission

Question 30:  What functions should the Committee have?  

Oversight of the independence of the Commission, rather than its performance in particular cases.

Question 31:  What limits should be placed in the Committee’s ability to inquire into the operations of 

the Commission?  

None, so long as it does not enquire into an investigation into a member of the committee.

Question 32:  Should the Committee issue the guidelines for the Commission about the conduct and 

activities of the Commission?  

No.  Its function should be limited to recommending to the Minister and Parliament that its views and 

findings be adopted and implemented.

Question 33:  Should the primary focus of the Committee be to review the proper administration or 

the strategic priorities of the Commission?  Would it be appropriate for the Committee to comment, 

for example, on the Commission’s allocation of resources between the core functions of investigation, 

prevention and education?  

There should be no such limit, so long as the committee is not permitted to retry particular 

investigations.

Question 34:  If the Commissioner is appointed for a five-year, non-renewable period, how long should 

the term of appointment for the Inspector be?  Should it be renewable?  



No comment.

Question 35:  What should the complaints and auditing jurisdiction for the Inspector be?  Should 

investigations by the Inspector be limited to whether or not a power of the Commission has been 

lawfully exercised, or extend to the undertaking of full administrative review (eg, querying the 

reasonableness of the decision)?  

Should not be limited.

Question 36:  Should complaints be subject to a limitation period?  

No.

Question 37:  Should the Inspector have coercive powers similar to that of the Commission (ie, a power 

to compel the testimony of Commission officers)?  

Yes.

Question 38:  The Government’s policy is that the Inspector will report annually to the Committee and 

on an ad-hoc basis as required.  What powers, if any, should the Committee have to direct the Inspector 

to investigate and report on a particular matter connected with the Commission?

None.  If the committee or one of its members wishes the Inspector to investigate something, they can, 

like anyone else, make a complaint about the Commission to the Inspector.

Question 39:  Should the Inspector have absolute discretion as to whether to investigate complaints, or 

should it be obliged to investigate complaints?  

He must have discretion.  The check on this is the committee.  The committee therefore should be able 

to investigate the Inspector.

Question 40:  What powers should the Inspector have to summon witnesses other than officers of the 

Commission (eg, to corroborate misconduct by the Commission or its officers)?  

Unlimited.

Question 41:  Should the Inspector be authorised (by the Commonwealth) to see the Commission’s 

telecommunications interception materials?  

Yes.
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