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31 October 2012 

By email: law.reform@lawreform.vic.gov.au 

 

Dear Commissioners 

Birth registration and birth certificates - VLRC community law reform project 2012 

The International Commission of Jurists - Victoria welcomes the VLRC community law 
reform project on “Birth registration and birth certificates”.   
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In late 2009 the ICJ-Victoria became aware of an emerging human rights concern for 
Aboriginal and Torres Strait Islander people in Victoria resulting from the system of birth 
registration in this State and wrote to the then Victorian Attorney-General about the 
issue in January 2010. 

The problem 

It had come to light that in Victoria (and it was also suspected in other Australian States 
and Territories) that many Indigenous people were experiencing considerable difficulty 
obtaining a copy of their own birth certificate.  This was then impeding them from 
engaging more broadly in society and creating real problems in their day to day lives. 

Lack of a birth certificate, along with other forms of proof of identity, can create 
numerous obstacles, including preventing a person from: 

 Obtaining a driver’s licence (often necessary for getting and holding down a job 
and for day to day life) 

 Opening a bank account 

 Enrolling children in school 

 Obtaining a tax file number (the repercussion of which is the highest marginal 
tax rate is applied to one’s income) 

 Collecting child support  

 Receiving social security benefits 

 Enrolling to vote  

 Obtaining a passport 

 Visiting prison 

 Proving ID to police  

 Proving ID to other public officials (such as public transport) 

 Acquiring a mobile phone. 

Compounding the problem, many Indigenous people may have insufficient ID to get a 
copy of their own birth certificate because of the application of the Registry of Births, 
Deaths and Marriages (RBDM) Proof of Identity and Access Policies.   

The ICJ-Victoria was concerned to learn in 2009 that many people were finding 
negotiating the bureaucratic requirements for obtaining a birth certificate, conducting 
registry searches to find out whether their birth was actually registered (and under what 
name) and coming up with the prescribed fee, to be obstacles that were too difficult to 
overcome. 

The ICJ-Victoria was concerned that significant negative effects were being suffered by 
people in our community, with many Indigenous people experiencing discrimination and 
being isolated from mainstream services because of the problem of not being able to 
prove their legal identity.   

The RBDM’s requirement that people attend a police station to verify proof of ID was 
identified as an issue that placed a particular burden if an applicant is unable to apply in 
person at the registry. 
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Call for urgent action 

In 2009 the ICJ-Victoria called for urgent action to be taken to address what appeared to 
be a preventable and unintended consequence of our system of birth registration, 
bearing in mind that it is a legal system that is clearly intended to benefit rather than 
disadvantage members of our community.   

A more flexible approach in dealing with the Indigenous community (both in terms of 
fees and proof of ID requirements) together with resources being committed to 
outreach services into the community were suggested by ICJ-Victoria as an important 
first step. 

Immediate action was also sought to remove obstacles for people who are 
disadvantaged and marginalised or living in regional communities, or suffering the 
ongoing adverse effects of past policies.  Action and further research was also required 
to identify and address underlying causes, e.g. is a failure to register a birth a legacy of 
the Stolen Generation? 

Report and recommended action 

Enclosed with this letter is the ICJ-Victoria’s report on the symposium conducted by the 
Castan Centre for Human Rights Law in Melbourne in 2009,1 which explained the 
difficulties and drew attention to numerous case studies highlighting the problems then 
being experienced (the ICJ-Victoria 2009 report). 

Please note that Appendix B to the report contains names of people who have been 
working closely with the issue over recent years.  We would be grateful if Appendix B 
were not published by the VLRC as it includes the names and personal details of these 
various people.  We would, however, suggest that the VLRC might wish seek their views 
if it has not already received submissions from them. 

Recommended actions 

Below, the ICJ-Victoria addresses specific questions raised by the VLRC in its 
Consultation Paper2 and draws to the VLRC’s particular attention Australia’s 
international human rights obligations toward children in the area of birth registration.   

Birth Registration 

Questions 3 

The enclosed ICJ-Victoria 2009 report sets out the requirements of the registration 
process that may create barriers to people registering births, in particular people from 

                                                 
1
  The ICJ-Victoria notes from the VLRC Consultation Paper that the origins of this community law reform 

project stem from that 2009 symposium on Indigenous birth registration held by the Castan Centre for 
Human Rights Law which highlighted the lower rates of birth registration amongst the Indigenous 
community in Victoria, particularly in rural and remote areas, and the barriers to obtaining a birth 
certificate. 

2
  http://www.lawreform.vic.gov.au/sites/default/files/1387-VLRC_BirthReg-

ConsultationPaper%28W%29_forweb.pdf 

http://www.lawreform.vic.gov.au/sites/default/files/1387-VLRC_BirthReg-ConsultationPaper%28W%29_forweb.pdf
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culturally and linguistically diverse or Indigenous communities, or vulnerable or 
disadvantaged people. 

The VLRC’s attention is drawn specifically to Appendix A, which lists some of the 
identified causes of problems associated both with birth registration and obtaining a 
birth certificate. It is based on analysis of case studies in Victoria.  

Question 4 

On the question of ways to make the process for birth registration more accessible, 
efficient and effective, the ICJ-Victoria draws the VLRC’s attention to pages 3-4 of the 
enclosed ICJ-Victoria 2009 report which lists, at paragraphs (a) to (e), a number of 
actions recommended at the time of that report to complement the recommended 
action contained in the May 2008 report entitled Koori (ID) BIRTHS DEATHS AND 
MARRIAGES: Difficulties faced by Indigenous Victorians in Obtaining Identification, set 
out at page 11 of the ICJ-Victoria 2009 report. 

ICJ-Victoria continues to be of the same view taken at the time of the enclosed 2009 
report that there is sufficient legal flexibility in the current Victorian legislation3 to 
permit recommended actions (a), (b), (c) and (e) to occur if Registry policies were 
changed and discretions exercised beneficially towards Indigenous Australians to help 
them overcome problems confronting them obtaining a birth certificate. Legislative 
amendment may, however, may be required for (d).  Further, we continue to believe 
that the issues affecting the Indigenous community in this State could readily be 
addressed in large measure by working with communities to develop particular 
solutions and through changes in administrative procedures at the RBDM. 

Supplementary to those recommendations, the ICJ-Victoria submits to the VLRC that an 
ordinary birth certificate should issue automatically and be free at the time of birth 
registration, which must also continue to be free.4  People need a birth certificate to get 
access to a whole range of things in society. The RBDM’s Birth Certificate Application 
form makes plain that “A standard birth certificate is used as a proof of identity 
document.”   

Further, not charging a fee for a birth certificate at the time of registration may 
encourage people to register the birth of a child because they will receive a certificate 
for doing so. In practical terms it makes completing and submitting the form more 
relevant (i.e. not just another form to fill in when a child is born).   

People can have a tendency to forget what documents they filled in when they are 
having a baby or at any life-changing time.  Receiving a birth certificate reminds people 
that the birth of their baby has been registered. Not receiving it when other friends or 

                                                 
3
  Births, Deaths and Marriages Registration Act 1996 (Vic) and associated regulations.  

4
  Appendix C of the enclosed report contains an extract from the Births Deaths and Marriages 

Registration Regulations, Sch 2 setting out the fees under the various provisions of the Act to search 
the Register, apply to register a birth or for the Registry to issue a “birth certificate” (a certificate 
certifying the results of the search of the Register). 
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family members are seen to receive a birth certificate when they have children may 
prompt them to question whether they had. 

 

Submissions on developments in Victoria in recent years 

When the issue affecting Victoria’s Indigenous population came to the attention of the 
ICJ-Victoria in late 2009, it was understood that the RBDM had recently taken some 
steps to address it.   

 At that time it was understood that there was greater coordination between 
Centrelink and the RBDM and that the RBDM had undertaken regional visits in 
May and June 2009 and had planned future visits.   The visit to Bairnsdale alone 
had produced 83 registrations.  This demonstrated not only the extent of the 
problem in the community but also the advantage of an outreach service into 
the community. (It was understood at the time, however, that the high number 
of registrations was probably due in part to local organisations paying the fees 
for certificates, thereby removing the financial obstacles.) 

 Additionally, the position of a dedicated Koori liaison project officer at the RBDM 
was filled in November 2009, and, following training, that person was to be 
introduced into community networks in the New Year.   

 It was also understood that the RBDM was then attempting to secure more 
resources to assist with Indigenous access and was to be developing a visiting 
schedule for 2010.  

 While these community visits negated the need to have a police officer certify 
supplementary ID documents, it was understood at that time that there had 
been no movement on the supplementary ID requirements of the RBDM or, 
equally important, on removal of fees for birth certificates. 

The ICJ-Victoria was pleased that the RBDM acknowledged the problems faced by the 
Indigenous community and that steps were being taken to address the matter.  
However, the ICJ-Victoria called on the Government to give heightened importance to 
the issue and take steps to assist the RBDM to deal with the immediate issue of people 
not having birth certificates and to identify and address the underlying causes. 

The VLRC states at paragraph 1.11 of its Consultation Paper that it “is aware of 
significant work done over the last few years by the Registry of Births Deaths and 
Marriages (RBDM) and the Department of Justice to improve the level of registration of 
Indigenous births and to assist Indigenous people to obtain birth certificates” (see also 
page 16 - 17 para 3.37 to 3.41).   

The ICJ-Victoria is pleased that these other initiatives have been undertaken, including: 

(a) the establishment of an Indigenous Access Fund (through the Department of Justice, 
Koori Justice Unit) to assist Koori people on low incomes to meet the cost of “life 
event” certificates (resulting in a further 390 birth certificates issued and 22 new 
births registered) [para 3.38]; 
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(b) the development of links between the registry and community service providers and 
provision of outreach sessions in multiple regional locations including Barwon, 
Mildura and Lake Tyers, to assist with the registration of births and access to birth 
certificates for Koori people [para 3.39]; 

(c) the establishment of Department of Justice regional justice centres that are able to 
provide witnesses for certifying copies of ID documents and accept applications.  (As 
the VLRC notes “Certification was previously possible in regional areas only at police 
stations - an intimidating environment for many Indigenous people - and 
consequently a possible disincentive to seeking a birth certificate”) [para 3.40]. 

ICJ-Victoria welcomes these recent developments and the evident recognition from 
Victorian authorities that the practical resolution of the issue involves coordinated input 
from different government departments working together with the community.  

However, ICJ-Victoria shares the sentiment of the VLRC at paragraph 3.41 that: 

“Although much work has been undertaken in this area, there is little public 
reference to it, and the Registry website does not currently include information 
about how to make an application to the Indigenous Access Fund for support 
with obtaining a life event certificate.” 

Birth Certificates 

Question 5 

On the requirements of the process for obtaining a birth certificate creating barriers to 
people registering births, in particular people from culturally and linguistically diverse or 
Indigenous communities, or vulnerable or disadvantaged people, the VLRC is referred 
again to the enclosed ICJ-Victoria 2009 report. 

The VLRC’s attention is again drawn specifically to Appendix A, which lists some of the 
identified causes of problems associated both with birth registration and obtaining a 
birth certificate, based on analysis of case studies in Victoria.  

 

Question 6 

On the question of ways to make the process for obtaining a birth certificate more 
accessible, efficient and effective, the ICJ-Victoria again draws the VLRC’s attention to 
pages 3-4 of the enclosed ICJ-Victoria 2009 report, which lists a number of 
recommended actions at the time of that report.5 

Supplementary to that submission, the ICJ-Victoria submits that charging a fee for 
searching the register or issuing a birth certificate potentially poses obstacles for people 
of low income.   

Further, the current system does not promote the later registration of a birth.  

                                                 
5
  See further at question 4 above. 
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 At birth – Charging a fee generally for issue of an ordinary birth certificate6 at 
birth should be discontinued.  

 Later in life – People seeking a copy of their birth certificate later in life need it to 
establish their identity for some particular purpose.  Charging a fee at that later 
time may impose a difficult financial burden that presents an obstacle to getting 
a job or accessing community services.  Consideration should be given to 
abolishing fees altogether for the issuing of a new birth certificate unless a birth 
certificate has been issued to that person (say) in the last 3 years.   

The RBDM’s Birth Certificate Application form makes plain that “A standard birth 
certificate is used as a proof of identity document.”   The justification for requiring 
people to have to pay for such an intrinsic document needed to prove identity is 
problematic for a number of reasons.  A birth certificate previously obtained by a parent 
at birth may simply not be able to be found when it is needed later in life. As the 
enclosed paper makes plain, it may be needed for a child to register for school or for an 
adolescent or adult to apply for a job or to register for a tax file number.   

Removing potential obstacles to people obtaining education, obtaining work or having 
the correct tax deducted as PAYG is likely to have economic benefits overall that would 
offset the $28.50 currently charged by the RBDM (quite apart from reducing RBDM’s 
own administrative costs in handling and accounting for money transactions and 
reducing the number and cost of assessing applications for fee waiver). 

 

Question 7 

On the question whether legislation should provide for the automatic issue of a birth 
certificate once a birth has been registered the ICJ-Victoria suggests that the issue of a 
birth certificate should be automatic unless the RBDM has identified a compelling 
reason why this may pose an unacceptable risk to people (such as a demonstrably 
heightened risk of identity fraud) that cannot readily be overcome by other 
technological or administrative measures. 

 

Fees for birth certificates 

Questions 8 

Addressed above under question 6. 

 

Question 9 and 10 

Fee waiver should be relatively easy to obtain for individuals needing a copy of their 
birth certificate.   

                                                 
6
  i.e. as opposed to a commemorative certificate. 
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If they have not sought a copy of their birth certificate in (say) the last 3 years it should 
be free to search the register and obtain a copy.   

If they have obtained a copy of their birth certificate in the last 3 years then fee waiver 
should be granted for all people under 25, people who have suffered some form of 
misfortune (such as house fire or theft), illness or injury that has made locating the 
document difficult, illness or injury that creates a need for an ID document such as a 
birth certificate, and also if people are unemployed or (for example) hold a Health Care 
Card.  A residual discretion should exist for fee waiver on a case by case basis for cases 
that exist outside these categories.  

Again, removing potential obstacles to people obtaining education, obtaining work or 
having the correct tax deducted as PAYG is likely to have economic benefits overall that 
would offset the search fee currently charged by the RBDM (quite apart from reducing 
the RBDM’s own administrative costs in handling and accounting for money transactions 
and reducing the number and cost of assessing applications for fee waiver). 

 

Question 11 

It would be preferable for the criteria for fee waiver to be explicitly stated in legislation 
or regulation. 

 

Question 12 

Whether or not the criteria are stated in legislation or regulation, at a bare minimum a 
policy document outlining the criteria should be made public by the RBDM. 

 

Vulnerable groups 

Question 13 

Yes.  Addressed above under questions 3 and 5. 

 

Awareness and access 

Question 15 

People not working directly in health care services are unlikely to be aware of their legal 
obligations in connection to registration of a birth.   

If people are not aware of the obligation to register at birth they should not be exposed 
to penalty for doing so after the 60 day time frame.  Similarly, even if people may be 
aware, the birth of a child is an emotional and sometimes difficult time and people 
forget to do things that they may know about.  People should not be exposed to a 
penalty for forgetting or making a mistake at this time.  Any penalty creates a potential 
disincentive for people to register a birth later for fear of prosecution.   
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An obligation to register should remain in the legislation.  Consideration should be given 
to whether the RBDM should be given the power to issue a “notice to register birth” on 
becoming aware that a parent or parents have not done so and giving a reasonable time 
to comply.  Failure to comply with the notice without reasonable excuse might then be 
subject to a small penalty (like a parking fine).  If such a measure were to be adopted it 
should be made clear in the legislation (and in policy implementation) that such notices 
be issued to both parents (where possible) so that the burden is not place on parents of 
any particular sex. 

As the objective is to promote greater compliance with birth registration consideration 
might be given to small financial incentives to register birth, which may achieve a better 
response from the community than fees or penalties.   

 

Question 16 

The question of improved community awareness and the role of the RBDM in improving 
awareness should be addressed at a legislative level by amending the objects clause in 
the Act and by expressly addressing the issue in s.6 dealing with the functions of the 
RBDM. 

The amendments should not only include a statement that the function of the RBDM is 
to promote the objectives of the Act but that the objectives of the Act are to promote 
the human rights of the child. The objectives of the Act should explain the importance of 
birth registration. (See further below.) 

Other practical measures might include community outreach programs conducted 
regularly in areas or communities identified as having low registration rates for births. 

 

Question 17 

Yes. See answer to question 16. 

 

Other 

Question 19 

The ICJ-Victoria draws particular attention to Australia’s international legal obligations 
toward children in the area of birth registration. 

Birth registration an important human right  

Birth registration is an important international human right imposing a positive 
obligation on countries to register births.  The human right is contained in both the 1966 
International Covenant on Civil and Political Rights and the 1989 United Nations 
Convention on the Rights of the Child.   
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ICCPR, art 24(2) and Convention on the Rights of the Child, art 7 (mentioned in the 
attached report at p.17-18) state that a: 

“child shall be registered immediately after birth,” 

and that countries must “ensure the implementation” of this right in accordance with 
their national laws.7   

As Archbishop Desmond Tutu has said: 

Registering the birth of a child signifies the state’s recognition of the child’s 
existence and acceptance of its responsibility to ensure that the child enjoys the 
rights and privileges that he or she is entitled to throughout their lifetime. 

As the case examples in the enclosed ICJ-Victoria 2009 report show, birth registration is 
necessary not only for children.  It is required to enable all people of all ages to 
participate fully as part of society as it unlocks the door to accessing privileges and 
protections afforded to each member of society.  Birth registration in contemporary 
modern society is an initial foundation for fulfillment of other rights of both children and 
adults.  Lack of legal recognition therefore also undermines other human rights, 
including the fundamental right to equality before the law. 

The obligation on countries to register the birth of a child is not only a distinct human 
right under international law it is also a human right that secures many other basic 
rights. 

In this regard the ICJ-Victoria draws attention to the United Nations’ General Comment 
on Indigenous Children and their Rights under the Convention on the Rights of the 
Child,8 and notes that the Committee on the Rights of the Child is “concerned that 
indigenous children, to a greater extent than non-indigenous children, remain without 
birth registration” and recommends (at para 42) that all countries: 

“Take special measures in order to ensure that indigenous children, including those 
living in remote areas, are duly registered.  Such special measures to be agreed 
following consultations with the communities concerned, may include mobile units, 
periodic birth registration campaigns or the designation of birth registration offices 
within indigenous communities to ensure accessibility.” 

The Committee also recommends (at para 43): 

“States parties should ensure that indigenous communities are informed about 
the importance of birth registration and of the negative implications of its 
absence on the enjoyment of other rights for non-registered children. States 

                                                 
7
  We note that the VLRC also draws attention in the Introduction to its Consultation Paper to the 

resolution adopted by the UN Human Rights Council on 22 March 2012 on “Birth Registration and the 
Right of Everyone to Recognition Everywhere as a Person before the Law” (19th sess. UN Doc 
A/HrC/RES/19/9 (3 April 2012)). 

8
  General Comment No 11, CRC/C/GC/11, January 2009 at para 41 -43.  See 

http://www2.ohchr.org/english/bodies/crc/docs/GC.11_indigenous_New.pdf 

Extract reproduced in Appendix D to the enclosed report. 

http://www2.ohchr.org/english/bodies/crc/docs/GC.11_indigenous_New.pdf
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parties should ensure that information to this effect is available to indigenous 
communities in their own languages and that public awareness campaigns are 
undertaken in consultation with the communities concerned.” 

The Committee states at paragraph 41 that: 

“Birth registration should be free and universally accessible.  The Committee is 
concerned that indigenous children, to a greater extent than non-indigenous 
children, remain without birth registration and at a higher risk of being 
[stateless].” 

At paragraph 44 the Committee states that governments should also: 

“ensure that indigenous children may receive indigenous names of their parents’ 
choice in accordance with their cultural traditions and the right to preserve his or 
her identity.  States parties should put in place national legislation that provides 
indigenous parents with the possibility of selecting the name of their preference 
for their children.” 

At paragraph 45 the Committee draws attention to the requirement that: 

“a child who has been illegally deprived of some or all of the elements of his or 
her identity shall be provided with appropriate assistance and protection in order 
to re-establish speedily his or her identity ... effective mechanisms should be 
provided for prevention of, and redress for, any action which deprives indigenous 
peoples, including children, of their ethnic identities.” 

The ICJ-Victoria submits that initiatives developed in mutual partnership with members 
of Victoria’s Indigenous community, who are affected by the current problem in 
Victoria, will be initiatives that are more likely to address causes rather than symptoms 
and avoid the mistake of imposing ideas that are not shared or owned by those 
affected.  Failing to take account of their voices and opinions risks imposing perceived 
‘solutions’ that may not be welcomed.  The ICJ-Victoria stresses the need for 
consultation and the involvement of Indigenous communities to develop solutions in 
partnership with Government. 

 

Conclusion 

The ICJ-Victoria encourages the VLRC to recommend that the Government adopt an 
approach of “human rights best practice” by engaging in full and effective consultation 
with vulnerable and marginalised people in the community and in conforming to 
international standards requiring genuine respect for cultural integrity and self-
determination.   

In calling for action previously and now, the ICJ-Victoria stresses the need to engage at a 
community level with the Indigenous community to develop solutions in consultation and 
in real partnership with those who are negatively affected by the current legal 
requirements and policies and practices of the Registrar of Births, Deaths and Marriages. 
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In making its submission the ICJ-Victoria reiterates that action is necessary to prevent 
already marginalised and disadvantaged members of our community being further 
marginalised and disadvantaged by not having a birth certificate.  It welcomes the 
further research being conducted by the VLRC. 

 

Yours sincerely, 

 

 

 

 

Glenn McGowan SC 

Chair 

 

 

 

 

Richard Wilson 

Member 
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