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I acknowledge the traditional owners of the land on which we meet, the Wurundjeri 

people of the Kulin Nation, and pay my respects to their elders past and present.  

Chief Justice Warren, other distinguished guests, ladies and gentlemen.

We gather here under the auspices of the International Commission of Jurists to mark the 

opening of the Law Year.  This community observance has been increasing in popularity 

since its inception six years ago. 

It is equally important that this ceremony involves not only those of us who are involved 

in law and justice in the State of Victoria, and those like me in the Commonwealth of 

Australia, but also other members of the community, and most importantly young people 

of today, who will be responsible for the maintenance of a just society tomorrow.  

I want as my theme to confront some of the difficult issues that Australia confronts in 

order to maintain a truly just society, but is not dealing with as well as it should.  We live 

in a global world but we have domestic responsibilities.

A just society has been a subject that has engaged philosophers from Plato writing in 

about 385 BC through to the philosophers of today, including John Rawls, Amartya Sen 

and Raimond Gaita, among others.  They continue, as many others have, to examine 



what makes a just society.  Amartya Sen, writing in Development as Freedom in 1999, 

discussed the interdependence between freedom and responsibility, and justice, freedom 

and responsibility.  He says, in a quote which has some resonance with the current 

political discourse in the United States:

The linkage between freedom and responsibility works both ways.  Without 

the substantive freedom and capability to do something, a person cannot be 

responsible for doing it.  Though actually having the freedom and capability to 

do something does impose on the person the duty to consider whether to do it or 

not, and this does involve individual responsibility.  In this sense, freedom is both 

necessary and sufficient for responsibility.”  

The alternative to an exclusive reliance on individual responsibility is not, 

as sometimes assumed, the so-called ‘Nanny State’.  There is a difference 

between ‘Nanny’ and individuals’ choices, and creating more opportunity for 

choice and for substantive decisions for individuals who can then act responsibly 

on that basis.  The social commitment to individual freedom need not of course 

operate only through the state but must also involve other institutions; political 

and social organisations, community based arrangements, non-governmental 

agencies of various kinds, the media and other means of public understanding 

and communication in the institutions that allow the functioning of markets and 

contractual relations.  The arbitrarily narrow view of individual responsibility – 

with the individual standing on an imaginary island unhelped and unhindered by 

others – has to be broadened not merely by acknowledging the role of the state 

but also by recognising the functions of other institutions and agencies.  

That which I want to discuss this morning is the responsibility that freedom imposes upon 

us as a society to tackle some of the most difficult social issues.  Before I do so, I want 

to reflect for a moment upon why none of the speakers dwell upon the importance of the 

rule of law, although it undoubtedly underpins a truly just society.  

The reason can be perhaps best exemplified by a personal anecdote about three particular 

friends of mine, all international jurists.



The first of my colleagues is a member of the Supreme Court of Egypt.  In late December 

2012 he emailed a number of his friends to explain that the situation in Egypt was 

chaotic, moving “from bad to worse” as the Supreme Court justices did not attend their 

offices in order to avoid the crowds around the premises.  He reported that the new draft 

Constitution had dramatically suppressed the power of judicial review and diminished the 

status of the Supreme Court and its members.  He reported that about half of the Court’s 

members would automatically be removed from office if the referendum passed, while 

the rest are also expected to be removed through immediate enabling legislation that 

followed.  He said, sadly, “In brief, Egypt is gone and will never be back.”  He explained 

subsequently that it was impossible to continue in his role when observing systematic 

violations of law by the ruling regime and the powerlessness of the judges to combat the 

abuses.  

The second and third anecdotes are better news but nevertheless indicate some of the 

challenges that our colleagues face.  A week or so ago a good friend who was originally 

a family court judge in India and then subsequently the Chief Justice of one of the 

provinces, emailed his friends to say he had been appointed to the Supreme Court of 

India. This is a wonderful achievement, and the rule of law operates in India, but the 

challenges that face the Indian judiciary, with population numbers, with delays, and as 

we have recently seen in the press, with entrenched social attitudes, particularly towards 

women, present a very daunting task.  

The third is another friend with whom I was at a conference in Hong Kong late last 

year.  He is a member of the Supreme Court of Pakistan and has already acted heroically 

several years ago in standing up for the independence of the Court.  I wasn’t aware, 

until he informed me, that the appointment of the Chief Justice of Pakistan is on the 

basis of seniority and that he will, he said, “God willing”, be Chief Justice of Pakistan in 

December this year.  I know him well; he is a lovely man.  But I cannot begin to imagine 

the pressures upon you being the Chief Justice of Pakistan in 2013and beyond.

I mention these anecdotes because they are about people I know. Of course there are 

many others around the world, not personally known to me, who are operating in equally 

difficult circumstances but it always makes the challenges more real when you actually 



know and like the people involved. 

But all of that simply brings me back to the concept that, in Australia, we are so fortunate 

with our judicial system that we do not even have to contemplate these issues.  That is 

the reason, in the main, why I do not want to dwell upon it today.  We have a strong 

adherence to the rule of law.  We have a strong, viable and competent judiciary, which 

is not subject to corruption that occurs in many countries; nor subject to the kind of 

pressures that my Egyptian friend has already encountered and my Pakistani friend will 

no doubt have to confront.  

We can take our legal system as a given, but we should never take it for granted.  

Given the legal system that underpins our society, we have the luxury and the 

responsibility of ensuring that in other respects we have a just society and that is the 

theme to which I wish to return.  

At this function last year, Professor Caroline Evans suggested that when we see the 

many injustices in our own communities and the world at large, one response is to sink 

into inaction because everything is simply too difficult.  Another is to build “a wall of 

cynicism and indifference to the suffering of others.”  

My concern is that we have as a society, in some areas, given up because things are too 

hard.  There are many issues that might fall into this category but I want to highlight just 

three.  One is an example of what can happen.  The other two still remain difficult and 

they require our efforts.

The first is the clear, systemic sexual and physical abuse of children by individuals in 

institutions and the unwillingness of those institutions to acknowledge, cease and respond 

to those abuses.  Joanne McCarthy, the courageous journalist from the Newcastle Herald 

who tried to shine a light on this some time ago, said, “It’s been easy to make excuses.  

It’s been easier to accept the excuses than challenge the status quo.  We have appallingly 

let down the most vulnerable in society.”  

Well, fortunately, as we know, the Commonwealth Government has established a 

Royal Commission into Institutional Responses to Child Sexual Abuse.  That is a good 

news story and it does demonstrate that even the most difficult issues can ultimately be 



addressed if there is sufficient preparedness to agitate and tackle the issue.  

The second and third issues are among those that we still need to confront.  The second 

I have chosen is our attitude towards asylum seekers, particularly those who arrive by 

boat.  We are a country that has always accepted immigrants, and not all were invited. 

In the Gold Rush days, we had no control over who came. After the Second World 

War particularly, we invited migration with considerable humanity. We later accepted 

Vietnamese refugees, many of whom came by boat. I accept that there are differences 

now and issues of numbers, especially as many of the present group of asylum seekers 

are coming without invitation.  

But I perceive that the politicisation of this issue for so long has led much of the 

community to retreat to entrenched positions and the willingness to debate and seek 

solutions has diminished.  It is just as Professor Evans explained last year.

I think we need to reinvigorate a real discussion around this issue, distinct from politics 

and distinct from the polemic into which it has sunk.  This is a significant challenge but 

one that we must meet.  

The third example is the plight of our Indigenous communities and particularly 

Indigenous youth and their interface with the criminal justice system.  

Again, we seem to have lost the ability as a community to seek solutions and have left 

it to the politicians.  Political solutions do not appear to be solving the problems. The 

problems are long-standing and not easily solved but it is those very kinds of difficulties 

that I suggest need to be tackled for a society that really wants to be just.  An examination 

of the media clips involving legal issues that come out each week only serves to show 

what a critical issue this is.  Just this week, for example, Hilary Hannam CM, who is the 

Chief Magistrate in the Northern Territory, described her concern about the fundamental 

failings of a “broken system that denied vulnerable indigenous children genuine 

opportunities for rehabilitation” and she predicted that Aboriginal youth incarceration 

rates would continue to soar unless these issues were addressed.  



Judge Grant, the President of the Children’s Court of Victoria, again this month in a 

report exposed the escalating rates of youth detention and the disproportionate sentences 

being handed to Aboriginal boys.  

Clearly, this issue should not repose with the criminal justice system alone.  Engaging 

Indigenous children in schooling and providing career paths and work is the essential 

task for all of us.  Warren Mundine, in a recent article in The Australian, said, “It will 

take Indigenous leaders, politicians, policy experts, young people, justice workers, school 

teachers, employers and the community as a whole to change this.” 

We are all aware from the sights that we see that there are communities in which facilities 

and housing are totally inadequate.  I wonder often why so many Australians go to 

other countries – Asia, and Africa – and help communities build schools and other 

infrastructure, and yet we don’t do it in our own country.  Why is that, I wonder?  I 

accept this issue has its complexities and perhaps paternalism in policy has a place, but I 

fear that we have given up and left it to the government of the day to solve. I think we as 

a community have a role.

There is paternalism but there is also partnership. 

I return to what Amartya Sen had to say about this:

……going beyond that, the general enhancement of political and civil freedoms 

are essential to the process of development itself.  The relevant freedoms include 

the liberty of acting as citizens who matter and whose voices count, rather than 

living as well-fed, well-clothed and well-entertained vassals.  

…… an approach to justice and development that concentrates on substantive 

freedom inescapably focuses on the agency and judgment of individuals; they 

cannot be seen merely as patients to whom benefits will be dispensed by the 

process of development.  Responsible adults must be in charge of their own well-

being, it is for them to decide how to use their capabilities.  But the capabilities 

that a person does actually have (and not merely theoretically enjoys) depend on 

the nature of social arrangements which can be crucial for individual freedoms.  

And there the state and society cannot escape responsibility.



So I think we should reflect on what we want from a just society and if we want better, 

then we need to reclaim the debate and discussion and start to really search for solutions, 

however difficult that might be.  Giving up, in my view, is not an option in a just society.


