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A. Executive Overview 

A symposium on the Experience of Indigenous Victorians relating to Birth Registration and Birth 

Certificates was organised by the Castan Centre of Human Rights Law at Monash University on 1 

December 2009.   

The symposium heard about the current difficulties faced by Indigenous Australians in obtaining 

identification documents stemming from problems with our current birth registration system.  

 Numerous case studies were presented of Indigenous Victorians being impeded from 

obtaining a copy of their own birth certificate.   

 As a result, they have difficulties getting a driver’s licence or passport, opening bank 

accounts, enrolling to vote and/or receiving child support or other social security 

entitlements. Young Kooris are missing out on qualifying for training programs and jobs.   

The case studies demonstrated the adverse flow on effects for individuals of not having properly 

documented legal identification.  For example,  

 two 15 year old Aboriginal girls who had successfully gained jobs as part of a Koori 

employment program found that because they could not obtain a tax file number they were 

taxed at the highest marginal tax rate (as required by Commonwealth law).  This meant that 

they had little take home pay for the hours that they worked. Disillusioned, they pulled out 

of the employment program and were left with a negative experience of mainstream 

employment.  

 a Koori woman from Gippsland told the symposium of the effect on her personally of not 

being able to prove who she was.  She had gone most of her life without identification 

papers.  She experienced initial difficulties when she went to get a passport in the 1980s.  

Because she did not have a birth certificate only a one-year passport1 was issued to her 

(even though she was required to pay the full price for a 10 year passport). She then 

suffered the embarrassment of having an official at an overseas airport ask her “Have you 

been in trouble with the law?”   Later, back home in Victoria, she was also told by the Road 

Traffic Authority that she could not apply for a driver’s licence because she did not have 100 

points of ID and could only make 85 points.  The experience of not being legally recognised 

personally affected her in an extremely adverse way. 

The symposium heard that without a birth certificate it is virtually impossible to obtain other forms 

of ID (such as a driver’s licence) which are necessary for basic day-to-day activities and situations.  

These, and other case studies (set out below at p 8-10), demonstrated the significant negative 

effects being suffered, with many Indigenous people experiencing discrimination and being isolated 

from mainstream services because of problems proving their legal identity.   

The symposium heard that although further empirical research is required to identify the extent of 

the problem across Australia, compared to the general community average, non-registration of 

births amongst the Indigenous population appears much higher, with the 2005 national figures 

                                                           
1
  It may be questionable whether, today, even a one year passport would have been issued in these 

circumstances. 
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indicating the non-registration rate for Indigenous births in that year being 13% (see p 13 below).  A 

2008 Gippsland East Aboriginal Driver Education Project revealed that half the 120 participants did 

not have birth certificates to satisfy the proof of ID documents required by VicRoads to obtain a 

licence.  Further inquiries revealed that 10 people (8%) had never had their births registered.2 The 

driver education project had been put in place as community initiative to address the problem that a 

high number of Kooris were ending up in Victorian courts for unlicensed driving offences.  It was 

discovered that the issue was not that people did not have the driving skills to obtain a licence, but 

rather that they did not have the government documentation necessary to prove their ID; a 

prerequisite to obtaining a driver’s licence. 

The Victorian Registrar of Births, Deaths and Marriages’ requirement that people attend a police 

station to verify supplementary ID if an applicant cannot apply in person at the Registry was 

highlighted as a particular concern, together with navigating through the bureaucratic procedures 

for establishing ID which were presenting particular obstacles for people who were disadvantaged 

and marginalised or living in regional communities or suffering the ongoing effects of past policies. 

Also, prescribed fees for obtaining a copy of a birth certificate are presenting significant 

impediments for many. 

This report sets out a synopsis of the matters discussed at the symposium, which the symposium 

heard require immediate remedial action to be taken by governments in Australia at a 

Commonwealth, State and Territory level.   

The symposium heard that the problem is not limited to Victoria and that according to Australian 

Bureau of Statistics, in 2005 there were 9,900 births nationwide to Indigenous mothers recorded by 

Australian Institute of Health and Welfare, which collects data from midwives and health 

professionals who attend births.   This was 1300 more than the number of the 8600 registered 

births, or 13% of the total.   

Urgent call for practical response in government service delivery 

This report urges Australian governments, through direct consultation and in partnership with 

Indigenous communities of people affected, to immediately implement through the Registry of 

Births Deaths and Marriages: 

(a) simplified practical measures, put in place within the community, for people (adults and 

children) to quickly obtain a birth certificate;3  

                                                           
2
  “Let’s GET Connected Project, Problems of Identity: Difficulties faced by Indigenous Victorians in Obtaining 

Identification, October 2007, p2, cited in the 2008 KID Report (see below) at p3, n4. 

3
  It is noted that after the 2009 Victorian bushfires flexible procedures were put in place to address the 

pressing social need of people having lost their identification documents.   

It is also to be noted that it is now a current requirement of schools that all children produce a birth 
certificate for their enrolment.  Consequently, the effects of not having a birth certificate may possibly 
become apparent earlier in life than has been the case in the past.  Anecdotally, often Koori kids without 
birth certificates are still allowed to enrol because schools would prefer not to enforce the policy rather 
than deny kids the opportunity to attend school. (There is a perception that it is difficult enough itself to 
get kids to school, let alone enforcing such a policy which members of the Koori community may find so 
difficult to comply with because of the general lack of birth certificates and impediments to acquiring 
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(b) the adoption of flexible administrative processes within the Registry to account for the 

particular difficulties that Indigenous Australians are facing to establish proof of their 

identity through supplementary documentation;4   

(c) to address the particular difficulties currently being experienced by people living in 

regional areas away from the Registry (which in Victoria is located in the centre of 

Melbourne);5 

(d) to ensure that that in the future, births are registered at the time of birth and that birth 

certificates are issued immediately, without charge (to reduce the risk of the problem 

reoccurring in the future); and 

(e) measures to promote the positive message of registering birth within local communities. 

These recommendations should complement the recommended action set out in the May 2008 

report entitled Koori (ID) BIRTHS DEATHS AND MARRIAGES: Difficulties faced by Indigenous 

Victorians in Obtaining Identification (the “2008 KID report”) which are set out later. 

It is stressed that initiatives should be developed in partnership and through direct consultation with 

Indigenous communities affected, who have first-hand knowledge about the causes of the problems 

and possible solutions to them. No changes should be made without first engaging with Indigenous 

communities to gain an understanding of the underlying causes of these problems, and to receive 

input into how Indigenous people believe the problems can be remedied. 

The General Comment on Indigenous Children and their Rights under the Convention on the Rights 

of the Child,6 notes that the Committee on the Rights of the Child is “concerned that indigenous 

children, to a greater extent than non-indigenous children, remain without birth registration” and 

recommends that all countries: 

“Take special measures in order to ensure that indigenous children, including those living in 

remote areas, are duly registered.  Such special measures to be agreed following consultations 

                                                                                                                                                                                     
them.)  Such a flexible adaption of policy, it is submitted, is good human rights practice as it responds to 
the needs of individuals in the community.  It may be that where children do not have certificates then the 
Registry might facilitate schools to help children and families acquire one at this early stage before the 
problem of not having ID becomes more acute later when the child reaches the age of applying for a job or 
a driver’s licence. 

4
  It is noted that Aboriginal run organisations or cooperatives currently perform the function of confirming 

someone’s Aboriginality for the purposes of accessing Koori specific services (e.g. health, housing, legal, 
etc) and as such, may be well placed to also confirm identity. Consideration might be given to an 
alternative measure of allowing confirmation of Aboriginality documents themselves to be acceptable 
supplemental proof of identity documents.  

5
  Consideration might be given to an immediate initial outreach program supplemented by ongoing services 

being provided by Births Deaths and Marriages to assist people in the community to obtain a copy of their 
own birth certificate in order to overcome any bureaucratic obstacles presently operating that have 
negative impact on many Indigenous Australians. 

6
  General Comment No 11, CRC/C/GC/11, January 2009 at para 41 -43.  See 

http://www2.ohchr.org/english/bodies/crc/docs/GC.11_indigenous_New.pdf 

Extract reproduced in Appendix D. 

http://www2.ohchr.org/english/bodies/crc/docs/GC.11_indigenous_New.pdf
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with the communities concerned, may include mobile units, periodic birth registration campaigns 

or the designation of birth registration offices within indigenous communities to ensure 

accessibility.” 

In the light of the 2008 National Apology, the emergence of this previously unseen problem for 

Indigenous Australians requires prompt action from governments to prevent further marginalisation 

now that the problem and some of its causes are known. 

 Appendix A to this report lists currently identified causes of the problems based on analysis of 

case studies from Victoria. 

 Appendix B to this report lists some contact details and organisations currently working within 

the Victorian community to address the problem. 

This report also urges the Minister, or Ministers responsible, to report to the Parliament about the 

progress that has been made to address this issue, and for the Attorney-General to raise it at the 

next meeting of the Standing Committee of Attorneys General. 

Regulatory impact 

It is submitted that there is sufficient legal flexibility in the current Victorian legislation to permit (a), 

(b), (c) and (e) to occur if Registry policies are changed and discretions exercised beneficially towards 

Indigenous Australians to help them overcome problems confronting them getting a birth certificate. 

Legislative amendment may be required for (d). 

In Victoria (as in other States and Territories)7 a birth certificate is not automatically issued to the 

person registering the birth - a separate application form must be completed and a prescribed fee 

paid.8  The justification (presumably perceived security concerns) for such an inflexible two-step 

process is questionable.  

                                                           
7
  See Births, Deaths and Marriages Registration Act 1966 (Vic); Births, Deaths and Marriages Registration Act 

1995 (NSW); Births, Deaths and Marriages Registration Act 1997 (ACT); Births, Deaths and Marriages 
Registration Act 2003 (Qld); Births, Deaths and Marriages Registration Act 1996 (NT); Births, Deaths and 
Marriages Registration Act 1988 (WA); Births, Deaths and Marriages Registration Act 1996 (SA); Births, 
Deaths and Marriages Registration Act 1999 (Tas). 

8
  See Births, Deaths and Marriages Registration Act 1966 (Vic), Division 4 of Part 7 (Access to and 

certification of Register entries).   

 Section 46 is the power under which a copy of a birth certificate is issued.  Under s.46, only once a 
search has been completed and payment of a prescribed fee for a certificate is made, may the Registrar 
issue a certificate that certifies the particulars contained in the entry in the Register or that no entry 
was located in the Register.   

 Section 47 provides for the Registrar to develop written policies “on which access to information 
contained in the Registrar is to be given or denied under [Division 4 of Part 7 of the Act]”.   

 Section 45(2) requires that to search the register an applicant must: 

(a) state the reason for the applicant’s interest in the subject-matter of the search; and 

(b) pay the prescribed fee.  
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Although there would be an impact on the immediate revenue received by the Registry of Births 

Deaths and Marriages9 in adopting this measure, there would be an offsetting benefit of avoiding 

the administrative costs to government of later processing applications for birth certificates when 

none had been previously issued and there may well be administrative savings in the avoidance of 

double handling of applications to register birth and then applications at the time of birth to process 

the issuance of a birth certificate.    

Further, the recent experience in Victoria shows that significant time and resources (likely being 

currently funded directly or indirectly by government in any event) are being diverted away from 

core functions of community organisations in order to address the issue for people without a birth 

certificate, which could be avoided by swift pro-active government action.  Much charitable and pro 

bono time is also being taken up, which might usefully be re-allocated to other pressing needs 

affecting Indigenous people in the community. 

It is well understood that legal identification is essential for all people in our community.  It is 

necessary to enable each individual to participate fully and effectively in society and to be an active 

member of society.  Less understood, is that the failure to have (and be able to produce) ID can lead 

to real difficulties.  It can lead to loss of dignity and self-respect, increased marginalisation and 

                                                                                                                                                                                     
 Under s.45(3) the Registrar “may reject the application if the applicant does not show an adequate 

reason for wanting the information” and under s.45(4) the Registrar must take into account particular 
factors as relevant in deciding that question.   

 Section 49 contains a power for the Registrar to “remit the whole or part of a fee under [the] Act” in 
“appropriate cases”. 

Under the Births, Deaths and Marriages Registration Regulations 2008 (S.R. No. 114/2008), Regulation 7 
sets out what must be included in a birth registration statement and Regulation 6 (see Annexure C) sets 
out the fees.  Regulation 7 states: 

7  Particulars to be included in birth registration statement 

A birth registration statement to be lodged with the Registrar under section 14 of the Act must include 
the following particulars— 
 (a) whether the child was born alive or stillborn; 
 (b) the child's name; 
 (c) the child's sex; 
 (d) the date and place of the birth; 
 (e) whether or not the birth was a multiple birth; 
 (f) the full name and address of the doctor or midwife responsible for the professional care of the 

mother at the birth; 
 (g) the full name, maiden family name, occupation and usual place of residence of the mother of 

the child; 
 (h) the date of birth (or age) and place of birth of the mother of the child; 
 (i) the full name, occupation and usual place of residence of the father of the child; 
 (j) the date of birth (or age) and place of birth of the father of the child; 
 (k) the date and place of marriage of the parents of the child (if applicable); 
 (l) the given name and date of birth of each previous child of both parents of the child; 
 (m) whether or not the mother or father of the child is of Aboriginal or Torres Strait Islander origin.  

9
  In 2008 of 72,570 births in the Victoria, 1,814 were not registered.  Registration is currently free.  The 

prescribed fee to be issued a birth certificate is currently $26.60 (which is potentially a gross annual 
revenue of $1,925,000 before the administrative costs of fee collection and accounting are deducted). 
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tangible financial hardship.  Additionally, the current process required to certify proof of identity, for 

Indigenous Australians, imposes particular burdens. 

Immediate responsive steps to address this issue are required to avoid the unjustifiable burdens 

Indigenous members of our community affected by lack of legal identification are experiencing 

through not having a birth certificate.   

Victorian Charter 

With the Victorian Charter due for review in 2010 -2011 the Victorian government should support 

the inclusion of Article 24(2) of the ICCPR and Article 7 of the UN Convention on the Rights of the 

Child (CRC) as a new “human right” in Part 2 of the Charter to supplement the protection currently 

offered by s 8 and s 17. 

When the 2006 Consultation Committee on the Victorian Charter originally recommended against 

the inclusion of the human right contained in Art. 24(2) of the ICCPR and Art. 7 of the CRC it was 

apparently unaware of this problem.  There is a real likelihood that Victoria (and other States and 

Territories) are currently in breach of Australia’s international human rights obligations to ensure 

universal birth registration. 

B. Background 

The symposium organised by the Castan Centre for Human Rights Law at Monash University on 1 

December 2009 heard that it recently came to light that in Victoria and other parts of Australia 

Indigenous10 members of our community are currently facing significant problems in their day- to-

day lives because they do not have a birth certificate. 

Not having or being able to quickly obtain such a basic document as their birth certificate creates 

numerous obstacles to proving identity.   In a contemporary society, proof of identity is essential.  

You need ID to prove ID.  The symposium heard that for the disadvantaged and marginalised, not 

having legal documentation to prove identity compounds disadvantage.   

The symposium heard that it impacts upon people’s ability to engage in everyday activities, and in 

particular: 

 Obtaining a driver’s licence (necessary for getting and holding down a job and for day to day 

life) 

 Opening a bank account 

 Enrolling children in school 

 Obtaining a tax file number (the repercussion of which is the highest marginal tax rate is 

applied to one’s income) 

 Collecting child support  

                                                           
10

  In this paper the term Indigenous refers to Aboriginal and Torres Strait Islander people. 
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 Receiving social security benefits 

 Enrolling to vote  

 Obtaining a passport 

 Visiting prison 

 Proving ID to police  

 Proving ID to other public officials (such as public transport) 

 Acquiring a mobile phone. 

Dr Paula Gerber described the problem for Aboriginal people without proof of identity in Australia as 

a “double layer of invisibility” – if people are not registered (1) they cannot access their basic rights 

as citizens because they are not legally recognised and (2) the fact that they are not legally 

recognised is itself not seen by government because it affects people who are already marginalised. 

The symposium heard that there are two distinct ways the problem arises.  The first, through non-

registration of a birth.  The second is that even people who have been registered at birth need ID to 

later get a copy of their birth certificate, if a copy was not ordered by their parents at the time of 

their birth.  For Aboriginal people without other forms of written ID required (see Table at p 14 

below) this presents an insurmountable obstacle and affects them adversely in their day to day lives. 

C. Problems of obtaining a birth certificate – case studies 

The symposium heard that Indigenous Australians are experiencing real difficulties in obtaining a 

birth certificate in Victoria.   

Some cannot obtain a birth certificate because they are unable to satisfy the Registrar of Births 

Deaths and Marriages of proof of identity requirements.  Lack of details about place or date of birth 

and lack of supplementary written ID to prove their identity are recurring themes.  Difficulties in 

searching the Registry (for example, because names may have been changed from the name 

registered at birth depending upon who a child may have lived with) and inflexible policies that do 

not take account of individual circumstances were another theme that emerged. 

Some simply cannot afford the fee which, in Victoria, is currently prescribed at $26.60 (recently 

increased from $25.80).  Although this may appear to be a modest sum, for disadvantaged and 

marginalised people it can represent an insurmountable barrier to obtaining a birth certificate. 

There are also a range of practical difficulties being experienced in getting a birth certificate.  These 

are associated first with learning about the application procedure and then navigating through the 

bureaucratic process required to complete the necessary paperwork.  One particular difficulty is the 

departmental policy in Victoria that paperwork required for proof of supplemental ID must be 

certified by a member of the police force if an applicant cannot apply in person at the Registry, 

rather than through more usual channels, such as by a lawyer or Justice of the Peace. The range of 

identified causes for the problem affecting members of the Indigenous community has been 

identified in documented case studies. 
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Case studies  

The symposium heard about numerous case studies in Victoria and the negative effects that not 

having a birth certificate has had on people’s lives.  

The symposium heard first hand from one woman from Bairnsdale whose mother (who she 

described as a “smart woman”, and was “a Christian and a non-drinker”) had had 10 children.  Her 9 

siblings had birth certificates but somehow her own birth had never been registered. She said that 

her first trouble was when she needed a passport to travel overseas. She said that she went to 

Canberra because that is where she thought she had to go.  She had her sister’s birth certificate 

which had her name on it (as “sister”) but this was not sufficient for a full 10 year passport.  She was 

eventually issued a passport restricted to one year (although paying for a 10 year passport) – 

something that would no longer happen, given current rigid proof of ID requirements. This led her to 

be asked by customs in New Zealand airport “Have you been in trouble with the law?”  A few years 

ago she did a driver’s education course.  She described that back in the 1970s there was no problem 

getting a licence, but now you need 100 points of ID.  She was told by the RTA that she could not go 

for her licence because she did not have 100 points of ID.  She could only make 85 points.  She said “I 

hid under a rock and went back on the grog”.  She described how, but for the help of a solicitor 

working with a community legal service, she would not have been able to get a birth certificate. She 

described how grateful she was to finally have that legal piece of paper. 

The symposium heard from that lawyer, Joel Orenstein who has published a paper on “The 

Difficulties faced by Aboriginal Victorians in Obtaining Identification” in October 2008.11  Mr 

Orenstein explained the practical difficulties involved with the bureaucratic process and that it is not 

a process that should require the intervention of lawyers.  Based on his experience within the 

Aboriginal community he says that the problem of lack of identity documentation appears to be 

widespread.   

7 further case studies  

He presented 7 further case studies of different people from Victoria ranging in age from two 15 

year old girls (who after gaining employment as part of a Koori employment program could not 

obtain a tax file number for their job in a local cafe in Bairnsdale) to a 53 year old Elder at the Lake 

Tyers Aboriginal Trust (who needed to produce a birth certificate to receive a payment under a 

deceased estate).  His birth had never been registered, he had never voted, he had never had a tax 

file number and had no driver’s licence.  He had little information about family history because he 

was a member of the “Stolen Generation” and was unsure of his place of birth.  After 18 months, by 

chance, a record was found at the Orbost hospital, which was enough to register his birth.  He died 

before his birth was able to be registered.  His death was registered.  The two 15 year old girls 

without a tax file number had tax deducted from their pay by their employer at the highest marginal 

rate (as required by Commonwealth law), which meant that they had minimal take home pay for 

their hours of work. The delay in obtaining a birth certificate and TFN resulted eventually in both 

withdrawing from the employment program with a negative experience of mainstream work.   

                                                           
11

  Joel Orenstein, “The Difficulties by Aboriginal Victorians in Obtaining Identification” Indigenous Law 
Bulletin, October 2008, ILB Vol 7, Issue 8 p 14. 
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Other case study’s affecting people in the region included: 

 A 31-year-old fisherman in Lakes Entrance with two children who had gone his entire life 

with no ID and had been trying for nine years to get a birth certificate.  He had grown up in a 

group home and the circumstances of his birth were unknown.  He could not obtain a 

driver’s licence, travel overseas or register his boat.   

 A 30-year-old resident of the Lake Tyers Aboriginal Trust who successfully obtained a 

traineeship at DSE but needed a licence and could not obtain one without a birth certificate.  

It took 18 months to obtain a birth certificate, which was beyond the period of the 

traineeship. The trainee was left dependent upon the goodwill of his employer to offer 

alternative duties during the period of the delay. The man was ready to apply for his 

Learner’s Permit and had attended three classes and was ready to go to VicRoads but could 

not proceed without a birth certificate. There was first a delay caused by him having to 

travel the 56km with no public transport to the nearest police station to certify his 

supplementary ID.  The second delay, after submitting the forms to the Registrar of Births 

Deaths and Marriages, was that he had no money for the birth certificate (then $25.80).  He 

applied for a fee waiver. This was refused so he had to save the money.  He then had to 

travel to town for the money order (56km and $5).  After a further three month delay a birth 

certificate was issued, but wrongly to another community member with the same name.  

The process then had to be repeated. 

 A 50-year-old woman at Bairnsdale who was one of five children but had never had her birth 

registered and was not mentioned on any of her siblings’ birth certificates.  She had recently 

become the primary carer for grandchildren and her parenting payments were withheld at 

Centrelink because she was unable to produce ID.  She was volunteering at a community 

health centre and was offered a paid position.  This required a working with children check 

but she had no ID to do the check. 

 A single mother of six children under 12 whose only income was parenting payments whose 

local school notified her that she must produce birth certificates to enrol each child.  No 

concession rates were available and she could not afford the $103.50 for the six certificates.  

After applying for a waiver, the Registrar of BDM would only waive the fee for two children 

so she attempted to borrow from relatives to pay the rest.  In the meantime she was unable 

to receive child support or enrol children. 

D. Lack of progress despite problem now being known 

The symposium heard that the problem came to light in Victoria in 2007 following an initiative of the 

Gippsland East Aboriginal Driver Education Project which was set up as a partnership with the local 

community to help people in remote communities obtain drivers licences. Many people were unable 

to take advantage of employment opportunities and many were committing offences by driving 

without a licence.  The problem identified during the driver education program was not driving skills 

but lack of ID.   

The Koori ID (KID) project was set up as a working group between various indigenous organisations 

and support services who were experiencing the problem across agencies of spending a huge 

portion of their time chasing ID at the expense of their core responsibilities. 
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In May 2008, the matter was formally brought to the attention of the Attorney-General of Victoria in 

a written Report entitled Koori (ID) BIRTHS DEATHS AND MARRIAGES: Difficulties faced by 

Indigenous Victorians in Obtaining Identification (“2008 KID report”). 

The 2008 KID report explained the background and contained three case studies (including two of 

those listed above).  It listed the hurdles of registration, the hurdle of obtaining a certificate and the 

difficulties currently being faced in obtaining identification for the Koori community and the reasons 

then identified.  

Appendix A to this paper contains a list of the various reasons currently identified from case studies. 

2008 KID report recommendations 

The 2008 KID report (at p 7) made the following recommendations to the Victorian Government, 

which were (in summary): 

1. A birth certificate should be automatically issued on registration to the notifying person. (The 
current procedure (outlined in the report and discussed further below) is that you need to apply 
separately and pay a fee); 

2. Registrar of Births Deaths and Marriages, in consultation with Indigenous communities, develop 
a policy for Indigenous Victorians that addresses the problems in the current system with (1) 
registration and (2) distribution of birth certificates to Indigenous community members 
throughout Victoria;  

3. That this policy have flexibility built in to accept alternative forms of supplementary ID that are 
recognised in the Indigenous community where other mainstream evidence of identity does not 
exist; 

4. The Registry establish a program/Indigenous Issues Unit to promote birth registration amongst 
Indigenous community members who are not registered and facilitates the distribution of birth 
certificates (for example, travelling into communities to facilitate registration of births and to 
distribute birth certificates); 

5. Fee waiver for cases of hardship and for all people under 18; 

6. Allowing certification of supplementary ID from a JP or other notary public (and NOT limited to 
members of the police force); 

7. Establish a consultative committee between the government and key (identified) stakeholders.  

The 2008 KID report was supported and endorsed by numerous agencies in the categories set out in 

Appendix B to this paper.12 

Media reporting 

A number of the case examples were later reported in the Age Newspaper on 23 January 2009 

“Aboriginals lack proof of identity”.13  

The Victorian Bushfires tragically then struck in February 2009 and the matter did not gain further 

mainstream attention. 

                                                           
12

  They are listed on pages 7 – 8 of the 2008 KID Report. 

13
  http://www.theage.com.au/national/aborigines-lack-proof-of-identity-20090122-7nx3.html.   

http://www.theage.com.au/national/aborigines-lack-proof-of-identity-20090122-7nx3.html
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Births, Deaths and Marriages regional visits and Koori liaison officer 

The symposium heard that in March 2009 the Registrar of Births, Deaths and Marriages (BDM) 

travelled to Gippsland to meet the working group and address the Regional Aboriginal Justice 

Advisory Committee on the issue.  BDM then did regional visits in May and June 2009, running 

community information sessions in 13 regional areas.14  The symposium heard that the visit to 

Bairnsdale resulted in 83 registrations.  

The symposium also heard that it appears there is now greater coordination between Centrelink and 

Births Deaths and Marriages15 and that the position of a dedicated Koori liaison project officer had 

recently been filled,16 with BDM also planning future visits. These visits negate the need to have a 

police officer certify documents but there has been no movement on supplementary ID 

requirements or, equally important, fee waiver. 

The symposium heard that it is an ongoing problem for people in the community, many of whom live 

in regional areas removed away from the Registry in Melbourne, and that the problem of non-

registration of Indigenous births may likely to be even bigger in other States and Territories.   In 

Victoria, the only action taken to date has been at the instigation of the communities affected, local 

organisations and council.  Joel Orenstein, a lawyer who has been working with the communities and 

also assisted in the preparation of the 2008 KID report as a solicitor at the Gippsland Community 

Legal Service has also played a critical role. 

Journal articles 

The symposium heard that several articles have been written about the issue: 

 Joel Orenstein, “The Difficulties faced by Aboriginal Victorians in Obtaining Identification” 

Indigenous Law Bulletin, October 2008, Vol 7, Issue 8 p 14.17 

 Dr P Gerber, “Making Indigenous Australians ‘Disappear’, Problems arising from our birth 

registration systems”, Alternative Law Journal Vol 34:3 2009 158 

                                                           
14

  Dr P Gerber, “Making Indigenous Australians ‘Disappear’, Problems arising from our birth registration 
systems”, Alternative Law Journal Vol 34:3 2009 158 at 159 n 13, citing the Registrar of Births, Deaths and 
Marriages’ website at http://online.justice.vic.gov.au/CA2574F700805DE7/page/About+us-
News+archive?OpenDocument&1=70-About+us~&2=60-News+archive~&3=~. 

15
  Registration of children is now cross-checked between the agencies (Commonwealth and State) prior to 

Centrelink making parenting payments or baby bonus payments. Although it was a previous requirement 
that births be registered in order to receive payments, Centrelink never cross-checked whether registration 
had in fact been effected.   

16
  Subsequent inquiries have confirmed that the position of Koori Customer Service Officer on was filled on 9 

November 2009 with that person undertaking Registry training and to be introduced into community 
networks in the New Year.   That person will be developing the Birth Deaths and Marriages visiting 
schedule for 2010. Their commencement (dedicated to this project for the next 12 months) has doubled 
the physical resources for the project. BDM is currently working on securing more resources to assist with 
Indigenous access. 

17
  This has been updated in an unpublished article Being Nobody: The Difficulties by Aboriginal Victorians in 

Obtaining Identification. 

http://online.justice.vic.gov.au/CA2574F700805DE7/page/About+us-News+archive?OpenDocument&1=70-About+us~&2=60-News+archive~&3=~
http://online.justice.vic.gov.au/CA2574F700805DE7/page/About+us-News+archive?OpenDocument&1=70-About+us~&2=60-News+archive~&3=~
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 Dr P Gerber, “Making Visible the problem of Invisibility”, Law Institute Journal, October 

2009, p52. 

In these papers the nature and causes of the problem are analysed and Australia’s compliance with 

its human rights obligations is called into question. 

E. Further empirical research being undertaken 

The symposium heard that the issue was first brought to the attention of the Castan Centre by PLAN 

Australia, a human rights organisation directed to Child Centred Community Development, which 

has been conducting a successful worldwide campaign over the past five years in partnership with 

communities, families and children and domestic organisations and governments to implement 

Articles 7 and 8 of the 1989 United Nations Convention on the Rights of the Child requiring that a 

“child shall be registered immediately after birth”.  PLAN has recently prepared a report on the 

countries in which it has been working to address the problem.18 

The symposium also heard that in Australia, to date there has been no empirical research assessing 

the extent of the problem amongst Indigenous Australians.  The anecdotal evidence suggests that it 

may be significant.  Reporting the findings and statistics in her first paper19 Dr Gerber noted that in 

Victoria in 2008 of 72,570 births in the State, 1,841 were not registered.20  This represents 2.5% of all 

births.  It is not known what percentage were Indigenous but she notes that “the highest number of 

unregistered births appear to come from areas with significant Indigenous communities” (citing data 

from Shepparton, Traralgon West and Mildura). 

The symposium also heard that: 

 Although there is no empirical data on people who are registered but have no birth 

certificate: 

o  a recent audit at Lake Tyers Aboriginal Trust in Victoria21 showed 38% of residents 

required assistance to obtain a birth certificate; and  

o at the East Gippsland Aboriginal Driver Education Project, of the 120 participants 

50% had no birth certificate and 10 people (8%) had never had their births 

registered.22 

 in 2005 there were 9,900 births nationwide to Indigenous mothers of which 1300 were not 

registered (13%).23 

                                                           
18

 It can be obtained from its website at http://www.plan.org.au/. 

19
  See also Dr P Gerber, “Making Visible the problem of Invisibility” Law Institute Journal, October 2009, p52 

20
  Dr P Gerber, “Making Indigenous Australians ‘Disappear’, Problems arising from our birth registration 

systems”, Alternative Law Journal Vol 34:3 2009 158 citing Registrar of Births, Deaths and Marriages 
Victoria, Indigenous Access Project Update, March 2009. 

21
  Figures cited by Joel Orenstein in his presentation to the symposium. 

22
  “Let’s GET Connected Project, Problems of Identity: Difficulties faced by Indigenous Victorians in Obtaining 

Identification, October 2007, p2, cited in the 2008 KID Report at p3, n4.  See also Dr P Gerber, “Making 
Visible the problem of Invisibility” Law Institute Journal, October 2009, p52 

23
  Dr P Gerber, “Making Visible the problem of Invisibility” Law Institute Journal, October 2009, p52 citing 

“Aborigines lack proof of identity”, The Age, 23 January 2009. 

http://www.plan.org.au/
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The Castan Centre is submitting an application for an ARC Linkage Grant in 2010 to conduct 

empirical research to identify the extent of the problem across Australia and into the underlying 

causes and possible solutions. Its industry partners to date include Victorian Aboriginal Legal Service, 

PLAN Australia and Tangentyere Council in Alice Springs. 

F. The Victorian System – hurdles to obtaining a birth certificate 

The symposium heard in detail about the two legal hurdles for obtaining a birth certificate and the 

adverse impact they are currently having on members of the Indigenous community.  

In the 2008 KID report, the two hurdles were summarised in the following way: 

THE FIRST HURDLE: Registration 

The law in Victoria requires a child's birth to be registered within 60 days of the birth.24 When a 
child is born in Victoria, a Birth Registration Statement (BRS) is given to the new parents at the 
maternity hospital or by the midwife. Registration is effected when the parents sign and then 
return the BRS to the Registry.  

... 

THE SECOND HURDLE: Obtaining a Certificate 

After a birth has been registered, even if within 60 days, a birth certificate is not automatically 
issued by the Registry. 

The Registry will not issue a certificate unless or until an applicant fills out a separate application 
form and a fee of $25.80 25 is paid by way of cheque, money order or credit card. 

If a copy of a certificate is requested at a later time than when a birth is first registered, the 
completed application form and fee must be accompanied with copies of supplementary proof of 
identity documents certified by a police officer.  (emphasis added) 

Table 1 below lists the supplementary documentation required by the Registry. 

Applicants over 18 years of age must provide one form of identification from each of the lists in 
Table 1. If the applicant is unable to provide identification from List 1, he or she must provide two 
(2) forms of identification from List 2 and one (1) form of identification from List 3.  

Table 1: Proof of Identity Documents (within Australia) 

 

                                                           
24

  Section 18, Births, Deaths and Marriages Registration Act 1996 (Vic). 

25
  Recently increased to $26.60. 

LIST 1 

Photo & Signature 

LIST 2 

Operating in the Community 

LIST 3 

Residential Address 

 Australian Drivers Licence 

 Australian Passport 

 Firearms Licence 

 Foreign Passport 

 Citizenship Certificate 

 Full Birth Certificate 

 Credit or Account Card 

 Department of Veterans Affairs 
Card 

 Security Guard / Crowd Control 
Licence 

 Tertiary Education Institution ID 
Card 

 Tax File Statement 

 Student Card 

 Medicare Card 

 Utility Account (gas, electricity, 
home phone, etc) 

 Bank Statement 

 Rent/Lease 

 Agreement 

 Rates Notice 
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Children under the age of 18 years, applying for their own certificate, who don't have any 

proof of identity documents from the above lists must present the following showing the 

child's name: 

 Student ID card (or current report card) 

 Medicare card 

 Current bill (mobile phone). 

The article by Dr Paula Gerber in the Alternative Law Journal26 notes that a practice is followed in 

other Australian States and Territories that requires a person applying for a copy of a birth certificate 

(at any time other than when the birth is registered) to be accompanied by identification documents 

“which prove that the person requesting the birth certificate is the person named in the certificate”. 

She uses this Victorian model as a case study “to demonstrate how the procedures work, and how 

they negatively impact on Indigenous Australians’ efforts to get a copy of their own birth certificate.”  

Dr Gerber notes: 

“It is not enough that these forms of identity are provided.  If applying online or by mail, they 
must also be certified by a sworn member of the police force.27  Given that the historical 
relationship between the Indigenous community and the police has been one of tension and 
distrust,28 it is extremely problematic to nominate the police as the only persons entitled to 
certify identification documents.” 

Dr Gerber footnotes that “In Victoria, the only Registry office for Births Deaths and Marriages is in 

Melbourne.  Getting to this office can be difficult for rural and regional people, with the result that 

the majority of Indigenous applicants are likely to have to apply online or by mail and therefore go 

through the police certification process to apply for a copy of their birth certificate.”29 

She also observes: 

“None of the documents in the first column can be obtained without having produced a birth 
certificate, so a person who has never had a birth certificate is not going to be able to 
produce one of those documents.  That leaves only the documents from the second and third 
columns. Many of the documents listed in the second column cannot be obtained without a 
birth certificate; so again, they are documents that a person who has never had a birth 
certificate is unlikely to have.30  The documents in the third column must contain a current 

                                                           
26

  Dr P Gerber, Making Indigenous Australians ‘Disappear’, Problems arising from our birth registration 
systems, Alternative Law Journal Vol 34:3 2009 158 

27
  NOTE: This remains the current position in Victoria, although persons resident in WA or Queensland or the 

Northern Territory can have them certified by a Justice of the Peace: see 
http://online.justice.vic.gov.au/CA2574F700805DE7/page/About+us-Legislation+and+policies-
Proof+of+identity?OpenDocument&1=70-About+us~&2=30-Legislation+and+policies~&3=20-
Proof+of+identity~ at 3 December 2009. 

28
  Citing ‘Indigenous Deaths in Custody 1989-1996’ A Report prepared by the Office of the Aboriginal and 

Torres Strait Islander Social Justice Commission 
www.hreoc.gov.au/Social_Justice/publications/deaths_custody/index.html at 7 August 2009. 

29
  See fn18 to her paper. 

30
  Noting at fn21 “This is increasingly likely to be the case, as nowadays there is increasing dependence on 

documents such as birth certificates.  Historically, it was less of a problem as you were, for example, able to 
open a bank account without a birth certificate.” 

http://online.justice.vic.gov.au/CA2574F700805DE7/page/About+us-Legislation+and+policies-Proof+of+identity?OpenDocument&1=70-About+us~&2=30-Legislation+and+policies~&3=20-Proof+of+identity~
http://online.justice.vic.gov.au/CA2574F700805DE7/page/About+us-Legislation+and+policies-Proof+of+identity?OpenDocument&1=70-About+us~&2=30-Legislation+and+policies~&3=20-Proof+of+identity~
http://online.justice.vic.gov.au/CA2574F700805DE7/page/About+us-Legislation+and+policies-Proof+of+identity?OpenDocument&1=70-About+us~&2=30-Legislation+and+policies~&3=20-Proof+of+identity~
http://www.hreoc.gov.au/Social_Justice/publications/deaths_custody/index.html
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residential address which is an impossible requirement for persons who are homeless, or 
living with friends or family.” 

In her paper Dr Gerber concludes: 

“The Registrar’s prescriptive list of identification documents which are acceptable, and the 
requirement for certification by police, present significant, and at times insurmountable, 
obstacles to Indigenous Australians.” 

The symposium heard that Dr Gerber questioned whether the current policies being carried out 

under the Victorian legislation that are having an such adverse affect on Indigenous people in 

Victoria are compatible with the Victorian Charter of Human Rights (under s.8(1) and s.17(1) and (2)) 

and whether the Registrar is complying with the positive obligation on “public authorities” under 

s.38(1).31  

She had drawn this to the legal profession’s attention in her article in the October 2009 Victorian 

Law Institute Journal and highlighted the practical solution that was adopted in the wake of the 2009 

Victoria bushfire disaster earlier this year when the need to be able to establish one’s identity was 

brought sharply into focus in public consciousness as people struggled to access support services.  

The symposium heard that the Prime Minister, Mr Kevin Rudd had also recognised the impact that 

not having proof of ID has in his speech in the Commonwealth Parliament on 10 February 2009: 

“when you meet persons, victims of this extraordinary disaster the desperation is 

compounded by those who have lost every form of establishing who they are. It is something 

which, unless you’ve experienced it, is beyond imagining. It’s not just the loss of memories 

and photos and entire family histories, it’s the loss of the certification of who you are and 

your legal personality.” 

The symposium heard that there was no reason why the proactive measure adopted by the Victorian 

government in the wake of the Victorian bushfires could not also be adopted to address this pressing 

social need for members of our Indigenous community.  As Dr Gerber said in her Law Institute 

Journal paper: 

“More research is required to identify the cause and the extent of the problem of legal 
invisibility being experienced by many Indigenous Victorians.  But what is clear, at this early 
stage of investigation, is that the legal invisibility that some Indigenous people, including 
children are enduring constitutes a breach of their human rights that needs to be remedied 
sooner rather than later. 

A good starting point would be for the Registrar of Birth Deaths and Marriages to adopt a 
more flexible approach in dealing with the Indigenous community – in terms of both fees and 
proof of ID requirements.  The tragic bushfires earlier this year demonstrated that the 
Registrar is capable of such flexibility.  The Registry developed a special application form to 
facilitate victims of the bushfires obtaining a copy of their birth or marriage certificate.  
Applicants were required to provide only minimal information, and when it came to proof of 
ID, the form merely stated: “If you have any identification documents” (emphasis added) and 
then had a space for the applicant to write in their driver’s licence number, passport number 
or Medicare number.  The applicant then had to declare that the information in the form was 

                                                           
31

  Compliance with s.8(1) of the Victorian Charter was also questioned in the 2008 KID Report at p.6. 
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true and correct, and that they understood that giving false and misleading information is a 
serious offence.  There was no requirement for payment of a fee.  It is recommended that the 
Registrar consider adopting a similarly flexible approach when it comes to Indigenous 
Australians seeking a copy of their birth certificate.” 

Joel Orenstein his 2008 paper also gives another practical solution stating: 

“Identity in the Aboriginal community is important.  It is about kinship, connection to country 
and culture, and being recognised in one’s community.  Confirmation of an individual’s 
identity by his or her community is accepted as sufficient for the purposes of obtaining 
Aboriginal health and legal services.  This is usually a signed document bearing the seal of an 
Aboriginal corporation.  There seems no reason why this should not also be acceptable to the 
Registry where no other form of documentation is available. 

Of course, it is important to ensure the accuracy of identification documents.  However, there 
must be flexibility for Aboriginal people.  Aboriginal disadvantage is widely documented; the 
obstacles faced in obtaining a birth certificate only exacerbate this situation.”32 

The symposium heard from Mr Frank Guivarra, CEO Victorian Aboriginal Legal Service Co-Operative 
Ltd that within the Indigenous community in Victoria, celebrations are conducted to “Welcome Baby 
to Country” and that this positive community celebration may be a possible outreach opportunity to 
re-enforce the importance of birth registration for babies.  Other suggestions raised by participants 
in the symposium included a schools based program. 

G. Human rights law 

The symposium heard that the requirement for countries to register the birth of each child is 

recognised as a basic human right under international law.  Failure for a nation to recognise the legal 

identity of its citizens also engages other human rights.  

Universal Declaration of Human Rights, ICCPR and the Victorian Charter 

The symposium heard that art 6 and 7 of the 1948 Universal Declaration of Human Rights33 and art 

16 and 26 of the 1966 International Covenant on Civil and Political Rights (ICCPR)34 both contain an 

                                                           
32

  The comments reiterate the submission made in the 2008 KID Report. 

33
  The 1948 Universal Declaration of Human Rights states:   

Article 6. 

Everyone has the right to recognition everywhere as a person before the law. 

Article 7. 

All are equal before the law and are entitled without any discrimination to equal protection of the law. 

34
  The ICCPR provides: 

Article 16  

Everyone shall have the right to recognition everywhere as a person before the law.  

Article 26  

All persons are equal before the law and are entitled without any discrimination to the equal protection 
of the law. In this respect, the law shall prohibit any discrimination and guarantee to all persons equal 
and effective protection against discrimination on any ground such as race, colour, sex, language, 
religion, political or other opinion, national or social origin, property, birth or other status 
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obligation on nations to secure that “everyone has the right to recognition everywhere as a person 

before the law” and that “all persons are equal before the law and are entitled without 

discrimination to the equal protection of the law”.  Article 16 is a non-derogable right under 

international law.35  Section 8 of the Victorian Charter of Human Rights and Responsibilities Act 

2006 also guarantees as a human right under Victorian law that “every person has the right to 

recognition as a person before the law” and “has the right to enjoy his or her human rights without 

discrimination”.36   

ICCPR and UN Convention on the Rights of the Child 

The obligation on countries to register the birth of a child immediately after birth is also a distinct 

human right under international law.  It is regarded as a basic human right which imposes a positive 

obligation on the state because it underpins many other basic human rights.37  

This human right is contained in both art 24(2) of the ICCPR38 and art 7 of the 1989 United Nations 

Convention on the Rights of the Child, which specifically mandates that a: 

“child shall be registered immediately after birth,”39 

                                                           
35

  See ICCPR, art 4(2). 

36
  Section 8 of the Victorian Charter provides in full: 

8. Recognition and equality before the law     

(1) Every person has the right to recognition as a person before the law.   

(2) Every person has the right to enjoy his or her human rights without discrimination.   

(3) Every person is equal before the law and is entitled to the equal protection of the law without 
discrimination and has the right to equal and effective protection against discrimination.   

(4) Measures taken for the purpose of assisting or advancing persons or groups of persons 
disadvantaged because of discrimination do not constitute discrimination.  

37
  Article 7 of the UN Convention on the Rights of Children has been noted to be the “initial foundation for 

the fulfilment of other rights of the child”.  See Jonathan Todres, “Birth Registration: An Essential First Step 
towards Ensuring the Rights of All Children” (2003) 10 Human Rights Brief 32 at 38. 

38
  Article 24(2) of the ICCPR places a positive obligation on signatory countries to register the birth of each 

person, providing: 

Article 24  

1.  Every child shall have, without any discrimination as to race, colour, sex, language, religion, national 
or social origin, property or birth, the right to such measures of protection as are required by his 
status as a minor, on the part of his family, society and the State.  

2.  Every child shall be registered immediately after birth and shall have a name. 

3.  Every child has the right to acquire a nationality 

39
  Article 7 states in full: 

1.  The child shall be registered immediately after birth and shall have the right from birth to a name, 
the right to acquire a nationality and, as far as possible, the right to know and be cared for by his or 
her parents. 
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and that countries must “ensure the implementation” of this right in accordance with their national 

laws.  Australia is a party to both these international instruments. 

The symposium heard that the inability to obtain a birth certificate means that a person is not able 

to be fully recognised as a person before the law and cannot fully enjoy their rights of citizenship.  In 

Victoria it also engages s.17 of the Victorian Charter providing that: 

17. Protection of families and children     
(1)   Families are the fundamental group unit of society and are entitled to be protected by society 
and the State.   
(2)   Every child has the right, without discrimination, to such protection as is in his or her best 
interests and is needed by him or her by reason of being a child.  

The symposium heard that failure to register birth and recognise people’s identity not only 

disenfranchises people it hides their existence from the state and attention was drawn to the words 

of Archbishop Desmond Tutu who has said: 

Registering the birth of a child signifies the state’s recognition of the child’s existence and 

acceptance of its responsibility to ensure that the child enjoys the rights and privileges that 

he or she is entitled to throughout their lifetime.40 

In her paper published in the Alternative Law Journal, Dr Gerber notes: 

“For Australia to comply with its obligations under article 7 of CROC, it must take steps to 

ensure the right to birth registration is recognised by law and implemented in practice.41” 

She draws attention to the “General Guidelines for Periodic Reports” provided by the Committee on 

the Rights of the Child that countries should report on: 

“… the measures taken or envisaged to ensure that every child is registered immediately 
after birth.  Please also indicate the steps undertaken to prevent the non-registration of 
children immediately after birth, including in view of possible social or cultural obstacles, 

                                                                                                                                                                                     
2.  States Parties shall ensure the implementation of these rights in accordance with their national law 

and their obligations under the relevant international instruments in this field, in particular where 
the child would otherwise be stateless. 

   Article 8 also states: 

1.  States Parties undertake to respect the right of the child to preserve his or her identity, including 
nationality, name and family relations as recognized by law without unlawful interference. 

2.  Where a child is illegally deprived of some or all of the elements of his or her identity, States Parties 
shall provide appropriate assistance and protection, with a view to speedily re-establishing his or 
her identity. 

40
  Cited also in Dr P Gerber, Making Indigenous Australians ‘Disappear’, Problems arising from our birth 

registration systems, Alternative Law Journal Vol 34:3 2009 158 

41
  Citing Sharon Detrick, A commentary on the United Nations Convention on the Rights of the Child (1999), 

145-146. 
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inter alia, in rural or remote areas, in relation to nomadic groups, displaced persons, as well 
as asylum-seeking and refugee children.42 

Dr Gerber also draws attention to the Committee’s General Comment on Indigenous Children and 

their Rights under the Convention,43 which notes that the Committee is “concerned that indigenous 

children, to a greater extent than non-indigenous children, remain without birth registration” and 

recommends that countries: 

“Take special measures in order to ensure that indigenous children, including those living in 
remote areas, are duly registered.  Such special measures to be agreed following 
consultations with the communities concerned, may include mobile units, periodic birth 
registration campaigns or the designation of birth registration offices within indigenous 
communities to ensure accessibility.” 

The Victorian Charter review 

Although international law requires that everyone has the right to have their birth registered, the 

symposium heard that when the Victorian Charter was enacted, ICCPR Art 24(2) (providing that 

“every child shall be registered immediately after birth”) was left out with the drafting committee 

commenting (at p45 of its Report in 2005):44  

“... the Committee has not included the article24 provisions concerning the right to birth 

registration and to a name.  While these rights were more relevant in the post- World War II 

context in which the ICCPR was drafted, they are less relevant for inclusion in a modern 

Victorian Charter and are covered by other Victorian laws.” 

The factual basis of this assertion is called into question by the experience that has recently emerged 

into the light in Victoria.   

With the Victorian Charter due for review in 2010 -2011 the government should support inclusion of 

Article 24(2) of the ICCPR and Article 7 of the UN Convention on the Rights of Children as a new 

“human right” in Part 2 of the Charter. 

 

RICHARD WILSON  

Barrister, Victorian Bar 

Symposium participant 

Council member, International Commission of Jurists - Victoria 

29 December 2009 

                                                           
42

  Noting that “It should be noted that Australia is the State Party to CROC, and as such has an obligation to 
ensure that the states and territories comply with the Convention.” 

43
  General Comment No 11, CRC/C/GC/11, January 2009 at para 41 -43.  See extract reproduced in Appendix 

D. 

44
  See “Rights, Responsibilities and Respect, The Report of the Human Rights Consultation Committee”, 

November 2005, State of Victoria, Department of Justice, p45. 
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APPENDIX A 

Based on case studies problems for Indigenous Australian obtaining a copy of their own birth 

certificate include: 

 Fear of authority – people do not want to be on the government system 

 It is too difficult to trace details of birth – particularly affecting people with parents in the 
Stolen Generation 

 Some people prefer to have nothing to do with the police and have anxiety about entering a 
police station – under the current policy for obtaining registration of birth or a birth 
certificate, a police officer (not a solicitor or JP or teacher or community member) must 
certify the person’s identity 

 Complex family histories (name changes depending upon who living with, displacement of 
communities, name registered either different to or unknown to individual) 

 Fear of being reported to child protection for not having registered children at birth45 

 Literacy 

 Isolation from mainstream services 

 Complex forms/bureaucracy and lack of flexibility in registration policies – no dedicated 
liaison officer or regional outreach programs to assist people to register 

 Low priority afforded to registration at time of birth 

 The hidden cost of later making an application – in addition to the prescribe fee (and costs of 
a money order), distance & disadvantage can require people to travel to the city (with no car 
or public transport) or if working, to take time off work  

 Onerous proof of ID – points required for proving ID weighs unfairly compared to people 
from higher socio-economic groups  - 3 forms must be supplied including photo ID and 
residential address (this itself is problematic for those living with extended family, who are 
homeless, have never rented or owned a home or are under 18). 

 Policy inflexibility in accepting other forms of ID 

 Fee waiver not advertised or promoted by Births Deaths and Marriages and rarely given 
(despite wide discretion).

                                                           
45

   Note that it is an offence under s.12 of the Births, Deaths and Marriages Registration Act 1996 (Vic) for a 
“responsible person” not to give notice of birth to the Registrar within 21 days.  Generally, the responsible 
person will be the CEO of the hospital in which a child is born or the doctor or midwife responsible for the 
professional care of the mother at birth: see s 12(6).   

Section 15 then states that “the parents of a child are jointly responsible for having the child’s birth 
registered ... and must both sign the birth registration statement but the Registrar may accept a birth 
registration statement from one of the parents if satisfied that it is not practicable to obtain the signatures 
of both on the birth registration statement”.   

Section 18(1) creates and offence if a person responsible for having the birth of a child registered does not 
do sowithin 60 days. 
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APPENDIX B 

Contact details for people who have been working with communities in Victoria to address the 

problem as part of the Koori ID project can be obtained through: 

Joel Orenstein, Lawyer 
5/26A Bailey Street 
PO Box 1960, Bairnsdale, VIC 3875 
T: 03 5153 0807 
M: 0402 099 055 
E: joel@orenstein.com.au 
 
Further information can be obtained from: 
 
Dr Paula Gerber 
Deputy Director 
Castan Centre for Human Rights Law 
Law School 
Monash University,  
Clayton, Vic, 3800 
T: 03 9905 5085 
M: 0410 596 494 
E: paula.gerber@law.monash.edu.au 
 
Frank E Guivarra, CEO 
Victorian Aboriginal Legal Service Co-Operative Ltd 
6 Alexandra Parade, Fitzroy 
PO Box 218 Fitzroy, Victoria 
T: 03 9419 3888 
E: fguivarra@vals.org.au 
 

The 2008 KID report was supported and endorsed by numerous agencies listed on pages 7 – 8 of the 

report and set out below in categories:  

Let’s GET Connected Project Steering Committee 
partner membership consisting of 22 agencies:  
 
Councils  - lead agencies  
Wellington Shire Council 
East Gippsland Shire Council 
  
 Aboriginal organisations 
Ramahyuck District Aboriginal Corporation 
Gippsland & East Gippsland Aboriginal Cooperative 
  
Education  
 East Gippsland TAFE 
Gippsland East Local Learning and Employment 
Network 
  

Gippsland East Aboriginal Driver Education Project 
partnership comprises of  41  agencies:  
 
Let’s GET Connected Gippsland East Transport 
Project  - lead agency 
  
Mission Australia - delivering agency 
  
Councils 
Wellington Shire Council 
East Gippsland Shire Council 
  
Aboriginal organisations 
   Gippsland & East Gippsland Aboriginal Cooperative 
Ramahyuck District Aboriginal Corporation 
Lake Tyers Aboriginal Trust 

mailto:joel@orenstein.com.au
mailto:paula.gerber@law.monash.edu.au
mailto:fguivarra@vals.org.au
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 Health 
Central Gippsland Health Service 
Gippsland Lakes Community Health Service 
Latrobe Community Health Service 
  
 Gippsland  State Govt departments  
Human Services 
Education & Early Childhood Development  
Transport  
Planning and Community Development 
  
Commonwealth 
Dept of Veteran Affairs 
  
Other 
 Kilmany Uniting Care 
East Gippsland  Rural Access 
Wellington Rural Access  
V/Line 
Red Cross 
VicPolice  
VicRoads  
Regional Development Victoria  
 
 

Moogji Aboriginal Council 
  
Aboriginal focussed services 
Koori Court 
Victorian Aboriginal Legal Service 
Aboriginal Affairs Victoria  
  
  
 Education  
The Community College East Gippsland  
 East Gippsland TAFE 
Gippsland East Local Learning and Employment 
Network 
Bairnsdale Driving School 
Sale Driving School 
Orbost Driving School  
Bairnsdale Secondary college 
Lakes Entrance Secondary College 
Orbost Secondary College 
Nagle College 
  
 Health /Disability  
Gippsland Lakes Community Health, 
East Gippsland Rural Access  
Wellington  Rural Access  
Bairnsdale Regional Health Services 
Orbost Regional Health Services 
  
  
Departments  
Human Services 
Transport 
 Justice 
Planning and Community Development 
Registry of Births, Deaths & Marriages  
 
Other Victorian agencies 
VicRoads,  (L2Ps funding)  
VicPolice 
  
Commonwealth  
Centrelink,  
 
Other 
Kilmany Uniting Care 
RACV 
Exxon Mobil Australia (corporate sponsors) 
Webfleet  (corporate sponsors) 
Gippsland Community Legal Services   
Smith Family 
Changing Lanes Project 
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APPENDIX C 

Births, Deaths and Marriages Registration Regulations 2008  

(S.R. No. 114/2008) 

SCHEDULE 2 

Regulation 6 

FEES 

 
Item 

Sections of 
the Act 

 
Description of fee 

 
Fee units 

1 25(2) & 
26(2) 

Application to register change of 
name (adult or child) 

 

518 

2 30A(2) Application to alter Register 518 

3 30E(3) Application for document 
acknowledging identity 

 

747 

4 43(6) Application to add registrable 
information to an entry 

 

518 

5 45(2) Application for search of the 
Register 

 

114 

6 46(1) Application for issue of a certificate 
certifying the results of a search of 

the Register 

 
 

114 

7 57(3) Inspection of and, on request, 
supply of a certified copy of an entry 

in a register, book of entries or 
register book in the possession of 

another person which has not been 
forwarded to the Registrar under 

section 31 of the Marriage Act 1898, 
relating to the period before 

18 January 1853 

 
 
 
 
 
 
 
 

227 

 

 

 

Sch. 2 
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APPENDIX D 

UNEDITED VERSION                    CRC/C/GC/11  
Original: English  

COMMITTEE ON THE RIGHTS OF THE CHILD  
Fiftieth session  
Geneva, 12 January-30 January 200946 

 
COMMITTEE ON THE RIGHTS OF THE CHILD 

GENERAL COMMENT No. 11 (2009) 
Indigenous children and their rights under the Convention 

... p.9 
CIVIL RIGHTS AND FREEDOMS 

(arts. 7, 8, 13-17 and 37 (a) of the Convention) 

... 

Birth registration, nationality and identity  

41. States parties are obliged to ensure that all children are registered immediately after birth and 
that they acquire a nationality. Birth registration should be free and universally accessible. The 
Committee is concerned that indigenous children, to a greater extent than non-indigenous children, 
remain without birth registration and at a higher risk of being statelessness.  

42. Therefore, States parties should take special measures in order to ensure that indigenous 
children, including those living in remote areas, are duly registered. Such special measures, to be 
agreed following consultation with the communities concerned, may include mobile units, periodic 
birth registration campaigns or the designation of birth registration offices within indigenous 
communities to ensure accessibility.  

43. States parties should ensure that indigenous communities are informed about the importance of 
birth registration and of the negative implications of its absence on the enjoyment of other rights for 
non-registered children. States parties should ensure that information to this effect is available to 
indigenous communities in their own languages and that public awareness campaigns are 
undertaken in consultation with the communities concerned.17  

17 
UNICEF Innocenti Digest No. 11, Ensuring the Rights of Indigenous Children, 2004, p. 9  

44. Furthermore, taking into account articles 8 and 30 of the Convention, States parties should 
ensure that indigenous children may receive indigenous names of their parents’ choice in 
accordance with their cultural traditions and the right to preserve his or her identity. States parties 
should put in place national legislation that provides indigenous parents with the possibility of 
selecting the name of their preference for their children.  

45. The Committee draws the attention of States to article 8 (2) of the Convention which affirms that 
a child who has been illegally deprived of some or all of the elements of his or her identity shall be 
provided with appropriate assistance and protection in order to re-establish speedily his or her 
identity. The Committee encourages States parties to bear in mind article 8 of the United Nations 
Declaration on the Rights of Indigenous peoples which sets out that effective mechanisms should be 
provided for prevention of, and redress for, any action which deprives indigenous peoples, including 
children, of their ethnic identities.  

                                                           
46

 http://www2.ohchr.org/english/bodies/crc/docs/GC.11_indigenous_New.pdf 

http://www2.ohchr.org/english/bodies/crc/docs/GC.11_indigenous_New.pdf

