
                                        

www.icj.org
www.icj-aust.org.au
www.vic.icj-aust.org.au

THE

INTERNATIONAL 
COMMISSION OF JURISTS

-VICTORIA-
        

AUSTRALIAN FOUNDING PRESIDENT:
THE RT. HON. SIR OWEN DIXON

PC, OM, GCMG

VICTORIAN PRESIDENT:
HON. JUSTICE SALLY BROWN AM

VICE-PRESIDENTS:
HON. JUSTICE TONY PAGONE

HON. JUSTICE LEX LASRY
HON. JUSTICE JENNIFER DAVIES

VICTORIAN CHAIR:
GLENN MCGOWAN SC

9225 8449
mcgowan@aickin.com.au

C/- List A, 205 William St.
Melbourne 3000

Dx 90
VICTORIAN SECRETARY-GENERAL:

RUPERT WATTERS
0400 117 102

rjcwatters@vicbar.com.au
TREASURER:

MELANIE SZYDZIK

COUNCIL MEMBERS:
HON. JUSTICE ALAN GOLDBERG AO

HON. JUSTICE BERNARD BONGIORNO AO
HON. JUSTICE PETER VICKERY

HIS HONOUR IAN GRAY CM
HON. ALASTAIR NICHOLSON AO, RFD, QC

BRIND ZICHY-WOINARSKI QC
BILL MARTIN QC

DR KRISTINE HANSCOMBE SC 
MICHAEL WYLES SC

JOHN GIBSON
TOM DANOS

RICHARD WILSON
TOBY SHNOOKAL
DEBRA COOMBS

DR GEORGIA KING-SIEM
DR CLAUDIO BOZZI
MICHAEL BORSKY

MAARTEN VLOT
LARA RABIEE
JAN DUBERN

LOUIS COUTTS
BRIAN BAYSTON

Mr Michael Colbran QC                                                                                         14 April 2010
Chairman
Victorian Bar Council
C/- Clerk G

Dear Michael,

Re: Victorian Bar Rule 58; ABA Rule 75

First, some background.  I am chairman of the International Commission of Jurists in Victoria.  Hon. 

Justice Sally Brown AM is our President and our members include Bongiorno JA, Pagone J, Vickery J, 
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Lasry J, Davies J, Goldberg J and many other prominent members of the Bar and profession.  The ICJ 

is focused on promoting the rule of law, judicial independence and human rights.  Its membership is 

exclusively for lawyers.  We have on a number of occasions in the past made press releases concerning 

matters of public importance which touch on our areas of interest.  For example we made a number of 

press releases concerning the David Hicks trial, and the sacking of the County Court Judges when the 

workers compensation system was restructured.

In our meetings on 11 December 2007 and 13 April 2010 ICJ (Vic) unanimously endorsed the 

proposition that barristers not involved in a case should be free to make public comment on a case (of 

course subject always to complying with contempt laws and other obligations attaching to the general 

community).  But there should not be a special rule applying only to barristers restricting their freedom 

to comment on cases of public interest when the general public is free to.  Indeed, barristers should 

be encouraged to do so as informed commentators.  This resolution had arisen because of the Haneef 

case where, after the trial decision had been handed down critical of Minister Kevin Andrews, Kevin 

Andrews (a member of our Bar) publicly made comment that he thought the Judge was wrong and 

that he had instructed that an appeal should be launched against that decision.1  At that stage, our Bar 

Conduct Rules prevented any barrister from making public comment in answer to Minister Andrews’ 

comments.  Indeed, Jennifer Davies SC (as she then was), then Chair of the Ethics Committee, who is 

also a member of our ICJ Committee, was asked her view and she confirmed her view that the rules 

prevented any barrister from making public comment.

I am not interested in proposing a comprehensive rewrite of rules 58 and 59 for all purposes.  There are 

circumstances which require careful analysis and argument about barristers involved in a case being 

limited in what they can say to the media.  They are complex issues because a barrister involved in a 

case has obligations to his client and the Court.  My interest is to reform the rules to enable barristers 

not involved in a case being free, just as the public is free, to comment on a case which has progressed 

to conclusion at trial.  The public deserves informed comment on complex issues in Court cases.  It is 

undesirable, for example in the Haneef case, for a Minister to misinform the public about the issues and 

not have the ability for an informed person, such as a barrister, to correct such misinformation.

1 http://72.14.235.104/search?q=cache:OsWTS1b6nUgJ:www.minister.immi.gov.au/media/media-releases/2007/ka07084.htm 
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Of course any comment made by a barrister to the media should not be such as to attempt to artificially 

engineer an outcome he desires in that case, should not amount to a contempt2 and should not bring 

the profession into disrepute.  The barrister presumably should also not use any such opportunities 

as a flagrant touting exercise either.  (However the touting rules seem to have been relaxed in recent 

years and barristers have given many media interviews which have nothing to do with a case and have 

everything to do with promotion of the personality and profile of the barrister solely.)  With those 

qualifications, we submit that a barrister should be free to make comment on a concluded case, even if 

subject to appeal, if it is of public interest and the comments are responsible.

The relevant media rules have gone through at least 3 versions in living memory.  The first is that in 

Gowans (1979).  The prominent principle underlying the Gowans formulation was directed at the evil 

of touting.  It was also focused on maintaining confidentiality obtained as a result of acting in a case.  

But it is fair to say that the Gowans formulation allowed a barrister not involved in a case to make 

public comment so long as he did not tout and so long as he did not disclose confidential information 

(although he was obliged to obtain prior permission from the Bar Council).  The formulation is attached 

as Annexure ‘A’.

The next formulation (Annexure ‘B’ hereto) was a prohibition directed solely at barristers involved in 

the case the subject of the media comment.  That formulation did not have any of the vices which the 

ICJ is concerned about regarding the current formulation.

The current formulation (Annexure ‘C’) we understand was prompted by a concern that some barristers 

had become habitual media commentators and were bringing the profession into disrepute by ill-

considered comments.  The current formulation widens the prohibition to include barristers generally, 

not just those involved in the case, and limits the permission of media comment to “genuine educational 

or academic discussions on matters of law”.  This seems to be interpreted as limited to published 

learned articles (not merely press releases) and formal seminars (not just media interviews).  As a result, 

barristers are denied the opportunity to correct misinformation released by others who are not limited by 

such rules.  The central provision is rule 58(a) and in particular (iii).

We submit that the move from the intermediate position to the current position was an overreaction.  

The concern that prompted the new formulation of the rule could have been satisfactorily dealt with 

2 We think the position is that contempt is not automatic (and indeed is unlikely) if the trial has been completed – see e.g. 
ALRC’s 1986 Report 35, Contempt says at paras 377, 386:  NSW Law Reform Commission 2003 Report 100, Contempt by 
Publication 7.72-7.73 and recommendation 18; Victoria v Australian Building Construction Employees and Builders 
Labourers Federation (1982) 152 CLR 25, 58, 102 and 136.



by the standard obligations on barristers not to bring the profession into disrepute (e.g. rules 4 and 

37).  Therefore we submit that the current rule 58 should be amended to restore the former rule 58 

(Annexure ‘B’).  The other concerns members might have are already dealt with in other rules and 

obligations, namely:

(a) that barristers must at all times conduct themselves in a fashion which does not bring the Bar or 

the profession into disrepute (Bar Rules 4 and 37 etc);

(b) that a barrister must at all times conduct himself in a fashion which does not or is not likely to 

amount to a contempt (common law);

(c) that a barrister must not use an opportunity to use the media to comment on a case as an excuse to 

tout or promote his own practice (Bar Rules 4 etc);

(d) that a barrister must at all times maintain confidences especially concerning any confidences 

related to a proceeding he wishes to make public comment about (Bar Rules 62ff and common 

law).

The ABA has now published on 1 February 2010 its proposed model rules to govern barristers’ conduct.  

Rule 75 thereof (Annexure ‘D’) is almost identical to Victoria’s Rule 58 and suffers from the same 

vices and should not be adopted by Victoria for the same reasons expressed above.  The particular 

provision of concern is Rule 75(c).

We in the ICJ believe that quality, informed public debate is desirable for a vigorous and successful 

democracy.  We believe that this change to the Bar rules is essential to enable that to occur.  We request 

that you pass this letter on to the committee re-drafting the Bar Practice Rules for its consideration and 

we urge you to recommend the amendment we have described above.



Sincerely,

Glenn McGowan
Chair
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