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On 11 September 2011, the world will mark the tenth anniversary of the 
terrorist attacks in New York and Washington, known universally as 
“9/11”.  We will all have cause to reflect again on the terrible loss of 
innocent life and, more generally, on how profoundly those events have 
changed the world and continue to affect the way we live.

But September 11, 2011, will also mark another important tenth anniversary.  
On that day in 2001, an Australian Federal Court Judge declared that the 
Australian Government had broken the law.  And the following day, he 
turned up for work.  

The decision was highly controversial.  It was the Government’s treatment of 
a widely unpopular group of people which the Court declared unlawful.  
I am referring, of course, to the Tampa case, and to the decision of 
Justice North.  His Honour held that the asylum-seekers had been 
unlawfully detained by the Australian Government on board the Tampa, 
and ordered that they be brought to the mainland.

The fact that a Judge can, in the middle of a politically-charged controversy, 
declare Government action unlawful, and suffer no reprisals, is a defining 
characteristic of judicial independence.  It was an inspirational moment.  
I was so inspired that I contacted my children’s primary school and 
offered to talk to Grade 6 about the separation of powers.   (The offer 
was accepted but I do not think Grade 6 ever quite understood what I 
was so excited about!) 

Gathered here under the auspices of the International Commission of Jurists, 
it is appropriate that we affirm, once again, the vital importance of judicial 
independence, and re-commit ourselves to preserving it where it exists 
and to securing it where it does not. 

We need not look far outside our own borders to find gross transgressions of 
judicial independence.  There could be no more stark example than the 
imprisoning in 2009 of a Venezuelan Judge for her decision to release 
on bail a defendant who had been in prison without trial for almost three 
years.

1



The day after the release, the Venezuelan President, Huge Chavez, appeared 
on television and said that the Judge was a “bandit” who had taken a 
bribe.  He said:

“This Judge should get the maximum penalty … thirty years 
in prison!  That Judge has to pay for what she has done.”

According to the Guardian Weekly of 21 January 2011, the President told the 
head of the Supreme Court that the case should be treated with “firmness”.  
The Judge was charged with corruption and abuse of power.  Subsequently, 
prosecutors said that they had found no evidence of illicit payments but 
accused the Judge of “spiritual corruption”.  No trial date has been set.  

The Judge has now been in prison for more than a year.  She is unwell and 
she is at risk.  And she has no defenders.  Her plight has terrified others in the 
judiciary, but none have dared speak out, according to Justice Blanca Rose 
Marmot, a veteran Supreme Court Judge, who said:

“Before there was a lot of fear on the bench but now there’s 
panic.  In 35 years in the judicial system I’ve never seen 
judicial power so submissive.”

That case was reported in the mainstream media but, for the most part, we 
are ignorant of what is happening elsewhere.  You may not know – I 
certainly did not – that the ICJ in 1978 established its own Centre for 
the Independence of the Judiciary and Lawyers.  The Centre’s website 
makes for salutary reading.  It contains, in the form of ICJ press releases 
and letters of protest, a sorry catalogue of attacks on judicial officers and 
lawyers.  I commend it to everyone here.  

One more example will suffice.  In Spain in 2008, an examining Magistrate 
began an investigation into crimes against humanity committed 
during and after the Spanish Civil War.  An estimated 114,000 people 
disappeared during the 1936-39 war and the early years of the Franco 
dictatorship.  The investigation was opened at the request of victims’ 
family members.

The Magistrate has now been indicted before the Supreme Court on the 
criminal offence of “prevarication”, which I understand to mean 
“knowingly overreaching his jurisdiction”.  The allegation is that the 
Magistrate ignored a 1977 Spanish amnesty law preventing the 
prosecution of perpetrators of crimes during the dictatorship.  
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But, as the ICJ pointed out in calling for the charges to be dismissed, under 
international law no amnesty law can hinder the investigation and 
prosecution of crimes against humanity.  At worst, the Magistrate has 
made an error of law.  He has committed no crime.  

Inevitably, as these examples illustrate, judicial independence is most 
sorely tested – and serves its most vital function – when the powerless 
challenge the powerful;  when what is at stake is an unpopular or 
unorthodox cause, something which embarrasses government or makes 
vested interests uncomfortable.  

Many of you in this room are from the community legal sector.  Every day you  
provide advice and support to people who have difficult fights on their 
hands, who are opposed to forces far greater than they, and who need 
to have full confidence that their cases will be decided, in the words of 
the oath of office, “without fear or favour, affection or ill will”.

Let us, at the beginning of this legal year, resolve to redouble our efforts, at 
home and abroad, to vindicate judicial independence as the foundation 
of the rule of law.  
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