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1. The ICJ’s submission to the National Human Rights Consultation 

1.1 Summary

1. The International Commission of Jurists Australia urges the Commonwealth 

Parliament to enact a federal Human Rights Act for Australia.   A federal Human 

Rights Act is necessary for contemporary Australian democracy, for good 

government and for the wellbeing of all people in Australia. 

2. There are many reasons why national human rights legislation is considered 

essential.  Some of the key reasons from a governance perspective are touched 

upon in this submission.  In summary, the legal protection offered by an 

Australian Human Rights Act would:

(a) articulate in Australian law, and in policies and practices of successive 

elected governments, basic principles of “fairness” and “justice”; and   

(b) promote a more accountable and more robust democratic system.

This is desirable for present and future generations of Australians, for families, 

children and people coming to Australia.  

3. The current system of human rights protection in Australia does not sufficiently 

protect the rights of people in Australia. 

1.2 About the ICJ

4. The ICJ, founded in Berlin in 1952, is an international non-governmental 

organization, dedicated to the primacy, coherence and implementation of 

international law and principles that advance human rights and the defence of 

judicial independence through the rule of law.

5. The Australian section of the International Commission of Jurists was founded in 

1958 by eminent jurists including Victorians Sir Owen Dixon (Chief Justice of 
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Australia), Eugene Gorman QC, Maurice Ashkanasy QC, Richard Eggleston QC 

& Keith Aickin QC. Membership is open to all lawyers subscribing to its tenets.

6. The International Commission of Jurists has received a number of leading 

international human rights awards recognising its legal contribution to the 

promotion and development of international human rights standards and practice.  

These include the first European Human Rights Prize by the Council of Europe in 

1980, the Wateler Peace Prize by the Carnegie Foundation in 1984, the Erasmus 

Prize by the Paremium Erasmianum Foundation in 1989 and the United Nations 

Award for Human Rights in 1993.

7. The ICJ was designated in 1987 as a Peace Messenger by the United Nations 

General Assembly as part of its International Year of Peace.

8. The ICJ holds consultative status with the United Nations Economic and Social 

Council, the United Nations Educational, Scientific and Cultural Organisation, 

the Council of Europe, and the African Union. The ICJ also maintains cooperative 

relations with various bodies of the Organisation of American States.

2. The Benefits of Protecting Human Rights in Australia

2.1 Improving accountability, democracy and respect for the “rule of law”

9. Principled policy debate grounded in internationally accepted values that respect 

human dignity1 and equality serves only to promote greater accountability in all 

activities of government and to create fairer and more just laws. 

Human rights are a measure Australia can use to check that the law and 

policies that are in place and govern people’s lives are properly thought 

through and strike an appropriate balance between the fundamental 

principles that Australians believe in.

1 “Because we honor dignity, we demand democracy”: Ronald Dworkin, Life’s Dominion (1993), 
239
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10. In a free democracy one should be entitled to assume that basic human rights are 

safe.  However, even in a liberal democracy such as Australia, human rights are 

not secure.  Although they are precious for everyone they can be (and are) easily 

taken away.  In Australia in 2009, it is not unlawful for even the most basic rights 

to be taken away.

For the people that Australia’s democratic institutions of government 

exist to serve, an Australian Human Rights Act would secure greater 

safety in the law.  

11. Because a Human Rights Act would command respect for the human rights of all 

people under Australian law it would advance better laws in Australia and in the 

manners and practices of contemporary democratic government in Australia.

A Human Rights Act would make sure that Australia’s democratic 

institutions serve the interests of all people in a broad and diverse 

inclusive society and would accordingly enrich Australian democracy.2 

12. The “rule of law” is the bedrock principle of Australia’s democratic institutions.  

It holds (inter alia) that every individual is entitled by law to claim the protection 

of the law whenever he or she receives an injury from the government.  Without it 

there can be no security in government, even democratic government. 

2 In Kindler v Canada (Minister of Justice) [1991] 2 SCR 779 at 812 Cory J observes:

“It is the dignity and importance of the individual which is the essence and cornerstone of 
democratic government.”
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When individuals can see that their basic rights are protected and 

promoted by government and under law, this serves to reinforce respect 

for the rule of law and respect for society’s democratic institutions.3

2.2 The experience of other jurisdictions 

The experience of other common law countries that have adopted domestic 

human rights instruments has been positive.  There is no reason to doubt (and 

every reason to expect) that the same benefit would be experienced throughout 

Australian society.  

13. Case studies and evidence from the UK suggest that:  

(a) human rights principles can help decision-makers and others see 

seemingly intractable problems in a new light; 

(b) human rights are an important practical tool for people facing 

discrimination, disadvantage or exclusion, and offer a more ambitious 

vision of equality than simply anti-discrimination; 

(c) the language and ideas of human rights have a dynamic life outside the 

courtroom and empower a wide range of individuals and organisations to 

3 This important feature of domestic human rights instruments was recently highlighted by The 
Hon Kevin Bell, Justice of the Supreme Court of Victoria; President, Victorian Civil and 
Administrative Tribunal, “Enhancing Australian Democracy with a Federal Charter of Rights and 
Responsibilities” (2009) 60 AIAL Forum 1 at 4.   See also Kracke v Mental Health Review Board 
[2009] VCAT 646 at [24] – [25] per Bell J commenting on the benefits of the recent Victorian 
Charter of Human Rights and Responsibilities Act 2006 (Vic) that:

Individual people live in society, which involves mutual respect and responsibility.  By accepting 
personal responsibility to respect the human rights of others, people can expect their own human 
rights to be respected in return.  Individual respect for human rights begets respect for individual 
human rights.

[Our] society is fortunate to have a democratic system of government which is based on the rule 
of law.  The Charter does not take it for granted.  It makes an explicit connection between respect 
for human rights and the democratic aspirations of society.
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improve people’s experience of public services and their quality of life 

generally;4

(d) awareness-raising about human rights empowers people to take action;5

(e) The most important effect of the UK Act has been in the education 

of public servants.  Studies by the British Audit Commission and the 

Department of Constitutional Affairs describe the contribution the UK 

Act has made to a new approach in public servant thinking.

14. This experience has been mirrored in Victoria following the enactment of the 

Victorian Charter of Human Rights and Responsibilities Act 2006 (Victorian 

Charter).   The Victorian Equal Opportunity and Human Rights Commission 

reporting on the implementation of the Victorian Charter found that only after a 

short period:6

(a) the Charter is working effectively, has already achieved a great deal and 

is making steady progress towards building a community culture where 

human rights are recognised, respected and protected;

(b) Victoria’s experiences with the Charter show very clearly the 

community-wide benefits from adopting human rights principles across 

government; 

(c) the Charter is having an impact on the operations of every government 

department in Victoria, on most local councils, on our courts and 

legal system, and on many public sector agencies and community 

organizations;

5 British Institute of Human Rights, Changing Lives, 5.
6 The Victorian Charter came into partial operation on 1 January 2007 and full operation on 1 

January 2008.  The staged introduction into law was to enable people and government to prepare 
for the new responsibilities it placed on them.
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(d) these changes – from the small to the substantial – demonstrate the 

Charter’s potential to be a major catalyst for change, not only in the way 

government works but across the entire community; and 

(e) the Charter makes consideration of human rights part of the everyday 

operations of our parliament, public service and legal system for the 

very first time.  This is a significant development that offers a unique 

opportunity for positive change over time. 

15. Two recent real-life examples from Victoria demonstrate ways in which a federal 

Human Rights Act could address disadvantage and promote human dignity:7

(a) A rehabilitation centre operating as part of a public hospital was seeking 

to discharge several young people with acquired brain injuries because 

their contractual period had ended.  The alternative care facilities 

available were aged care facilities, which did not provide the social 

environment or support services (such as speech therapy), needed for the 

young people to continue their recovery.  A disability advocate raised 

the Victorian Charter with the rehabilitation centre, which agreed not to 

move the young people until it had considered its obligations under the 

Charter.

(b) A pregnant single mother with two children was living in community 

housing.  She was given an eviction notice that provided no reasons 

for the eviction, or opportunity to address the landlord’s concerns.  The 

Victorian Charter was used to negotiate with her landlord to prevent 

an eviction into homelessness, and reach an alternative agreement. The 

landlord voluntarily withdrew its eviction notice.

2.3 Improving individual responsibility 
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The corollary of respect by laws and government for the basic rights of 

individuals is that people are more likely to take greater responsibility as 

citizens in society.  

16. It is human nature that people find it difficult to abide by things they do not 

respect.  If people find respect for human rights in public administration and laws, 

and if they find protection of their human rights under law and can see in law 

how their rights interact with the rights of others and with the broader interests of 

society, they are more likely to be conscious of their responsibilities to others.8  

Such respect is essential to the smooth operation of various public institutions.  

For example, enforcement of court orders would be impossible without general 

support for the courts.

2.4 Implementing Australia’s international obligations  

Australia has committed internationally to implement human rights protection 

in its national laws.  It has accepted an obligation to introduce into domestic 

law the standards reflected in those conventions.  Australia should honour that 

commitment with a strong voice in a strong human rights instrument.

17. The human rights which have been recognised throughout the world in the 

numerous international conventions to which Australia is a party do more than 

reinforce principles of decency and fairness and justice in law and government.  

18. The obligation on countries to have effective measures within their domestic legal 

system recognises the benefit of human rights as legal standards.  International 

law requires that human rights be enforceable under a nation’s domestic laws so 

as to secure them as minimum legal guarantees for everyone, every individual 

woman, man or child or adult, every family, all people of every religion and race 

or culture.  It is to secure them in law and to ensure all the nation’s other laws 

must meet these minimum legal standards.  

8 See further at para 19 and following.
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2.5 Improving community, realising Australian values and enhancing good 
government 

19. Human rights are not individualistic and do not serve the self-interest of any one 

person or group.  They serve the public interest and the interests of all of us, by 

advancing humanitarian values of mutual respect, inclusiveness and tolerance 

in order to promote the basic and inherent dignity of all members of the human 

family and the worth of each individual person.  As legal values, they confer 

protection to individuals because they demand respect for the inherent worth of 

all people. 

It is the mutuality of human rights that makes them such a powerful concept for 

good.  To deny someone their human rights is to deny them to oneself.

20. They also share much in common with the idea familiar to Australians of a fair 

go, the idea of “duty of care” familiar to our common law system and the idea 

familiar to many religions of treating other people as you would like to be treated.  

They are concepts that are easily understood because they are concepts that are 

shared by people and are already Australian values.

Human rights can be readily used by people in their everyday lives by asking 

how it would feel to stand in another’s shoes and have the same thing done to 

you, or your sister or brother or parent or grandparent or child or partner or 

friend.   

21. Human rights give principled content to what is “fair” and what is “reasonable” 

and what is “justice”.  As instruments for good government, derived in their 

modern form from the Universal Declaration and the international instruments 

that have since followed, they are the greatest single advance that human 

ingenuity has conceived of so far to guide the exercise of democratically entrusted 

power for the public good.  It can no longer be said that, “Democracy is the worst 

form of government, except for all those other forms that have been tried from 
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time to time."9  Democracy without the respect of its laws for the human rights of 

the people it serves is worse. 

2.6 Improving human rights in the Asia Pacific region

Australia should lead by example in the region as a promoter of human rights.  

As a country that prides itself on respect for human rights, Australia and 

Australians should aim to set the standard to which other countries can aspire.  

22. The Asia Pacific is the only region without a regional human rights treaty. 

As a developed democracy and a power in the Asia Pacific region, and as a 

participant in the society of nations, Australia has an important regional role to 

perform. With Australians’ demonstrated ability to live harmoniously as a tolerant 

society Australia should not be fearful of aligning its legal system and laws with 

international standards to secure human rights protection in Australia.10

23. The UNHCR has recently said:

Rights and obligations demand accountability: unless supported by a 

system of accountability, they become no more than window-dressing.  

Accordingly, the human rights approach … emphasises obligations and 

requires that all dutyholders, including States, be held to account for their 

conduct in relation to international human rights.11

24. In the context of a population explosion, political instability, shifting power 

dynamics and the effects of a changing climate, Australia more than ever needs 

to adopt a leadership role in its region.  True leadership is underpinned by 

moral leadership.  If Australia is to demand the respect for and observance of 

human rights in its region, whether its objective is to strengthen law and order 

9 Winston Churchill, speech to the House of Commons, 11 November, 1947.
10 See further at para 3.3
11 UNHCR, Human Rights and Poverty Reduction: A Conceptual Framework (2004) 15 -16.
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in the Pacific, or to insist upon the fair trial of its citizens abroad, it must first 

demonstrate its own commitment to proper process.

25. Human rights protect individuals and the communities in which people live in 

their daily lives.  They promote dignity and equality and basic humanity. At a 

governmental level they promote good government - they guide law-making 

and policy and the administration of both by setting standards of decency for 

the exercise of governmental power. At a regional level they set an example for 

Australia’s neighbouring nations.  And at a world level they demonstrate a Nation 

performing its role in taking responsibility for the peoples and nations of the 

world.

3. Australia and Human Rights

3.1 Australia’s role in the development of human rights

26. Australia finds its current place and standing in the world through a rich and 

proud and unique heritage.  Indigenous and non-indigenous people alike have 

had ancestors of whom we should be proud, people who have overcome huge 

adversities and, like all human kind, who have made tragic mistakes.  What makes 

a people great is their ability to learn from their past. 

27. Australians have a history as protectors and promoters of human rights on the 

international stage.  Dr Herbert Evatt was President of the General Assembly 

of the United Nations when the Universal Declaration of Human Rights was 

famously declared on 10 December 1948.  Dr Evatt and his team in the Australian 

delegation were key architects.  They won over the support of disparate and 

powerful countries of different political persuasions through a resolute and truly 

independent viewpoint of foreign policy in the advancement and protection of 

humanity.  The vision of a European Court of Human Rights with jurisdiction to 

hear individual complaints and make binding determinations against governments 

13
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came to fruition in 1951 as a result of powerful Australian advocacy that pointed 

out that even democratic governments could not be trusted to protect individuals 

rights “as they could be ridden roughshod by majorities prejudiced against 

them”12    More recently, in East Timor, Australian peace-keepers have been a 

concrete example of Australia’s commitment to the protection and promotion of 

human rights abroad.

3.2 Australians’ respect for human rights today 

28. At home too, Australians are believers in and respecters of human rights at a 

level of general principle.  Indeed, many Australians assume that they already 

enjoy protection for their human rights, while many others feel that their human 

rights are not under any conceivable threat.  Their assumption is understandable: 

Australia is by and large successful as an open and pluralist society where 

difference is tolerated and accepted.  Australia is one of the most culturally 

diverse and harmonious societies in the world.  The people of Victoria alone 

“come from more than 248 countries, speak more than 289 languages and follow 

more than 128 faiths”.13  As in other parts of the country, Australia’s population 

diversity is constantly changing.  

It is wrong to suggest that the fundamental principles behind human rights, 

freedom, respect, equality and dignity, are foreign or unknown to Australians.  

They are the very principles that underpin the relative success of our 

remarkably diverse society.

12 To use Geoffrey Robertson QC’s expression. See Robertson, Statute of Liberty (Vintage Books, 
2009), pp.30-35 where this period of Australian history is recounted, quoting from Annemarie 
Devereux, Australia and the Birth of the International Bill of Rights 1946-1966 (Federation Press, 
2005) and referring to Johannes Morsink, The Universal Declaration of Human Rights 
(University of Pennsylvania Press, 1999).

13 Victorian Department of Planning and Community Development http://
www.culturaldiversity.vic.gov.au/ (Accessed 15 March 2009)
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29. The Australian community is conversant with the notions of legal rights and 

the “rule of law”.  Most Australians would be aware, for example, that the legal 

system affords them rights and remedies if they have suffered material loss or 

injury as a result of the wrong of another.  Most Australians understand that the 

Australian criminal justice system by and large respects and realises the principle 

that a person accused of a criminal offence is not punished until that person has 

been tried and convicted pursuant to law.  Australians understand, and believe in 

a system that provides compensation for those who have suffered wrongs at the 

hands of others.  

30. Further, and importantly, most Australians would be comfortable with the 

notion that nobody – governments included – is above the law.  Australians are 

accustomed to asking about people in positions of power: ‘can they do that’?  

31. When Australians observed the introduction of the so-called ‘exclusion zone’ 

which excises from Australian law certain islands off Australia’s northern shores, 

they understood that the objective of denying asylum seekers in those places 

access to the Australian judicial system was to take away from those people a 

benefit and a protection that Australians enjoyed.  Australians understand that 

they benefit from the protections of a mature legal system.  Despite this, few 

realise the major gaps that exists in the structure of our legal system that leave 

their rights and the rights of others exposed to removal or restriction.

32. Finally, while most Australians would be unfamiliar with the text of the many 

international treaties that Australia has adopted, they do adopt the fundamental 

principles from which the rights recognised in those treaties are derived.  They 

are ultimately extrapolated from the tenet universally accepted by Australians 

(whatever their other beliefs) that we should treat others as we would like to 

be treated.  The Australian governments (of each political persuasion) who 

signed international covenants committing Australia to the realisation of these 

rights understood that.  Although the political process of implementing proper 

recognition protection and promotion of those rights domestically is incomplete, 
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the principles underpinning the rights themselves are already at home in the ethics 

of most Australians.  It is time for Australia to finish the job.

3.3 Australia’s role in the future in protecting rights at home and in the region

The global enterprise of human rights, like other great challenges facing 

the world in modern times, requires each nation to perform its proper part.  

Australia has never been shy in advocating for the well-being of others and 

should again aim to be a leader in the Asia Pacific region.  

33. Apart from the incongruity of Australia committing to international 

obligations only to deny basic legal protection for human rights in its national 

laws, Australian standing in the world community can only benefit from 

implementation of strong human rights legal protection through a Human Rights 

Act at the national level.

34. Fundamentally and practically, Australian law and policy development can 

also only benefit from it.  Part of this is being exposed to the highly developed 

understanding of human rights in the comparative common law jurisdictions 

internationally, such as in United Kingdom (1998), South Africa (1996), New 

Zealand (1990) and Canada (1982) 14  which countries have, for some time, 

already adopted human rights instruments as part of their domestic laws.  

Australia and Australian democracy in the future can only benefit from being an 

equal participant in the development of understanding about human rights and its 

protection.

4. Australia’s current protection of human rights in inadequate 

4.1 Summary 

35. The ICJ submits that Australia’s system of government and law is inadequate 

for protecting human rights. There are many now all too familiar examples that 

14 Following Canada’s success with its earlier non-constitutional Bill of Rights in 1960.
16
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demonstrate that the Australian democratic system and institutions of government 

have failed in terrible ways. Many of them have been subject to international 

condemnation.   They reveal an institutional or systemic problem that shows that 

the old political and legal checks and balances15 are not working (if they ever 

completely did) to protect people’s ordinary and most basic rights. 

36. The tragedy would be to allow the situation continue in the future when, based 

on what we now know and based on the experience we can see in other countries, 

Australia has at its disposal a way to redesign its system of government and law to 

better govern itself in the future. 

37. The ICJ submits that:

(a) as a matter of law, human rights are inadequately protected in our 

Australian democratic system;

(b) as a matter of fact, and (even) by well-intentioned governments and 

policies, human rights have all too often been violated in Australia;  and

(c) from an international standpoint, Australia has not lived up to its 

obligations. 

It is imperative for the people in our own community and for our standing in the 

world community that Australia becomes a leader in the protection and promotion 

of human rights by correcting this situation at home. 

4.2 Systemic human rights failings and international condemnation 

38. The democratic system of government in Australia, as it currently operates as 

a contemporary system of government, offers wholly inadequate protection for 

human rights.  Australia’s human rights record has borne out what the ICJ submits 

is an institutional shortcoming in the Australian democratic system that does not 

offer the full protection of the law to the most basic human rights of all people.  

Unless basic rights are secured by and under law, their fragility is exposed to 
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the worst side of politics and to the failings of basic human error and ignorance, 

complacency and public apathy.  

39. In the following passage, the former Chief Justice of India is reporting his 

findings to the United Nations about the conditions he found existing in mainland 

Australia in May 2002.  With the full knowledge of the Australian government 

he had been sent as the Regional Advisor for Asia and the Pacific appointed by 

the United Nations High Commissioner for Human Rights, Mrs. Mary Robinson 

to report on the treatment of people in the Woomera Immigration Reception and 

Processing Centre.   

Justice Bhagwati was considerably distressed by what he saw and heard in [the 

detention centre]. He met men, women and children who had been in 

detention for several months, some of them even for one or two years. 

They were prisoners without having committed any offence. Their 

only fault was that they had left their native home and sought to find 

refuge or a better life on [foreign] soil. In virtual prison-like conditions 

in the detention centre, they lived initially in the hope that soon their 

incarceration will come to an end but with the passage of time, the hope 

gave way to despair. When Justice Bhagwati met the detainees, some 

of them broke down. He could see despair on their faces. He felt that 

he was in front of a great human tragedy. He saw young boys and girls, 

who instead of breathing the fresh air of freedom, were confined behind 

spiked iron bars with gates barred and locked preventing them from going 

out and playing and running in the open fields. He saw gloom on their 

faces instead of the joy of youth. These children were growing up in an 

environment, which affected their physical and mental growth and many 

of them were traumatized and led to harm themselves in utter despair.

18
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40. His was not the first report on human rights issues relating to the treatment of 

asylum seekers currently in detention in Australia. And it has not been the last.  

41. In 2004 the Australian Human Rights Commission published the results of its 

own National Inquiry into Children in Immigration Detention in Australia.16 The 

report followed numerous earlier Australian governmental reports.17 Its findings 

into the human effect of Australia’s mandatory detention policy also make 

chilling reading.  They are all the more disturbing because they have occurred 

in pursuance of Australian government policy under the authority of Australian 

law.  Under the Australian democratic system, Australians have devised these 

policies, made these laws and carried them out.  But as one child seeking safety 

in Australia whose statement is reproduced in the Australian Human Rights 

Commission report said:

I believe you [Australians] are nice people, peace seekers, you support 

unity. If you come to see us behind the fence, think about how you would 

16 Its report entitled “A last resort?” is in reference to the Convention on the Rights of the Child, 
article 37(b) (a convention to which Australia committed as an international signatory) which 
provides:

No child shall be deprived of his or her liberty unlawfully or arbitrarily. The arrest, detention or 
imprisonment of a child shall be in conformity with the law and shall be used only as a measure 
of last resort and for the shortest appropriate period of time.

Convention on the Rights of the Child, article 37(b)
17 It notes that mandatory detention had been the subject of numerous investigations by the 

Australian Human Rights Commission, parliamentary committees and other bodies.   Reports 
include: A Report on Visits to Immigration Detention Facilities by the Human Rights 
Commissioner 2001, Human Rights and Equal Opportunity Commission, October 2002; A Report 
on Visits to Immigration Detention Centres, Joint Standing Committee on Foreign Affairs, 
Defence and Trade, June 2001; Report into Immigration Detention Procedures, Report to 
Minister for Immigration and Multicultural Affairs, Phillip Flood AO, February 2001; Not the 
Hilton, Joint Standing Committee on Migration, September 2000; A Sanctuary under Review, 
Senate Legal and Constitutional References Committee, June 2000; Immigration Detention: 
Human Rights Commissioner's 1998-99 Review, Human Rights and Equal Opportunity 
Commission; Those who've come across the seas: Detention of unauthorised arrivals, Human 
Rights and Equal Opportunity Commission, May 1998; Immigration Detention Centres 
Inspection Report, Joint Standing Committee on Migration, August 1998; Asylum, Border 
Control and Detention, Joint Standing Committee on Migration, February 1994. The 
Commonwealth Ombudsman's office has also issued ten reports, investigations and submissions 
regarding immigration detention since 1995.
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feel. Are you aware of what happens here? Come and see our life. I 

wonder whether if the Government of Iran created camp like Woomera 

and Australians had seen pictures of it, if they would have given people a 

visa to come to Australia then. 

Unaccompanied child refugee, formerly in Woomera

42. It is self-evident to anyone that if you lock up children in detention behind 

wire fences it will be harmful to their wellbeing.  It cannot be imagined that the 

politicians who voted on these laws and oversaw these policies wished for this 

harm to occur.   

43. What the ICJ submits that this tragic, not short-lived, policy example reveals 

is an institutional system of government and public administration in need of 

drastic and urgent repair at a systemic level.  It reveals a gross shortcoming in 

Australian law.  It demonstrates that even under the spotlight of the media and 

the knowledge of the voting public, even with the existence of independent 

human rights commissions and ombudsmen and their reported findings, even 

with recommendations of other government inquiries and despite internationally 

commissioned reports to the highest international body, all these things are and 

have been wholly insufficient to protect what should be basic legal rights.  All 

have been helpless to change the policies and laws under which these infractions 

on basic rights of the most vulnerable amongst us have occurred. 

44. The ICJ endorses the recent remarks succinctly stated by the current Australian 

Human Rights Commissioner, the Honourable Catherine Branson QC: 

It seems to me that the entire system of human rights protection in 

Australia needs an overhaul. This is why I am particularly delighted 

that the government’s promised National Human Rights Consultation is 

underway... 

The reality is that while Australia is a great country for most of us, most of 

the time, human rights protections in Australia are ad hoc and incomplete. 

…
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It is true that we have some limited rights protections in our Constitution, 

some common law rights, and numerous laws that protect specific human 

rights. It is true that we have a reasonably robust democracy and an 

independent judiciary. 

However to those who say that our strong democratic tradition and the 

independence of our courts are enough to ensure that our human rights are 

protected, I say, we can do better. 

Democracy doesn’t always work quickly enough to stop human rights 

breaches, or to help people whose rights have been breached. Sometimes, 

especially in times of perceived emergency, governments either disregard 

or fail to consider the human rights implications of new laws or policies in 

ways that nearly everyone comes subsequently to regret.18

45. There are many other notorious examples of findings of human rights abuses 

and infractions in inquiries of government agencies and private and international 

bodies that the International Commission of Jurists can point to.  Some are listed 

in the recent findings of the United Nations Human Rights Committee report of 

April 2009.19  Most are now well known.  Tragically for Australia, and for all 

people in Australia, many more exist that have yet to find a voice.

18 “A Human Rights Act for Australia”, Delivered by the Hon Catherine Branson for the Dame 
Roma Mitchell Memorial Luncheon, Melbourne, 4 March 2009.

19 Some of the main findings are set out below at para 74.  

See also the NGO Submission to the Human Rights Committee “Freedom Respect Equality 
Dignity: Action” September 2008 (concerning Australia’s compliance with the ICCPR) and 
earlier NGO submission in April 2008 (of the same name) to the UN Committee on Economic, 
Social and Cultural Rights concerning Australia’s compliance with the ICESCR.  In both 
submissions the extensive list of contributors and supporting non-government organisations 
involved in the submissions describe numerous instances of breaches of international human 
rights obligations by reference to convention article number and human right.  The submissions 
show widespread failings across the fabric of Australian society.  Both submissions were critical 
of the Australian government’s own submission (in its Common Core Documents lodged with the 
Human Rights Committee and the UN Committee on Economic, Social and Cultural Rights on 25 
July 2007 and with) as “deficient in a number of ways” and in that respectively each “omits a 
number of very significant human rights issues and largely fails to engage in a constructive 
assessment of the compatibility of Australian law, policy and practice with the [ICCPR/
ICESCR]”.  Criticisms were also made about lack of consultation and transparency: see para 8-10 
in each NGO Submission.
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46. The fact that these examples are wide-ranging and not restricted to any particular 

period or place within Australia’s diverse society shows that the problem is 

a systemic problem.  Australia has a democracy that without human rights 

protection in law permits these things to occur, lawfully.

47. Australians are capable of respect for the basic rights of each other.  However, 

fundamentally and institutionally the current framework of the Australian system 

of government and its legal system is ill-equipped and ill-designed to protect 

them.  And consequently current Australian laws are ill-equipped to protect them.

4.3 Human rights in the Australian legal system

48. Australia is the only Western democracy without a comprehensive system 

for the recognition of human rights.  Yet Australia has no less need to protect 

human rights than any other democratic country.  Sex discrimination, racism, 

marginalisation of minorities and national security concerns are as much features 

of contemporary society in Australia as they are in other parts of the world.

49. The Australian system of government that was devised for 1901 was built on the 

values of its day, and based on the institutions that had been developed to that 

point in time.  To that point in time it had been recognised that there needed to 

be a division of government power between the monarch, the parliament and the 

courts.  A democratically elected parliament gaining its legitimacy from the will 

of the people and empowered to make general laws through legislation had come 

to be recognised as a better and safer system than a supreme monarch exercising 

sovereign authority.  Sovereignty of the democratically elected parliament was 

assured by a non-elected, independent judiciary who developed, interpreted and 

enforced the law impartially.

50. Today, in 2009, a key problem facing Australia’s systems of government and 

legal system is that many of the assumptions and traditions20 on which Australian 

20 See those listed in fn 15.
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institutions of government were based are no longer valid or operate in the same 

way. Although to date they have delivered what might be described as stable 

democratic government, Australia’s institutions of government have never been 

modernised.  And Australia’s legal system has not adapted to the complexities of 

modern social conditions.  

4.4 Australia’s current constitutional protection of rights is inadequate

51. While it is not within the current terms of reference of the Committee to 

consider amendments to the Australian Constitution, it should not be forgotten 

that the Constitution which provides the federal framework for the structures 

of government in Australia remains based on racist underpinnings.21 Despite 

amendment in 1967 to remove the offending provision contained in s.127 which 

denied Aboriginal people equal status and treated them “as either non-existent 

or as part of the natural environment to be subdued in the same way as flora 

or fauna on the lands which were to be “opened up” for settlement”22 and the 

deletion of some words from s.51(xxvi) which had previously reserved it to the 

exclusive province of the States to pass legislation about Aboriginal people, 

it remains the case that Aboriginal23 people are not recognised as the original 

inhabitants of Australia and its original owners and traditional custodians.  

Aboriginal values and systems of government are nowhere recognised in the 

21 It is still the case that s.25 remains unaltered (permitting States to disqualify people from 
particular races from voting) and 51(xxvi), as altered, permits the Commonwealth to pass special 
laws based on distinctions of race which are not limited to beneficial laws.  These continuing 
problems with the Constitution are a matter of public record and public comment in reports to the 
Commonwealth Parliament, including in the Report to the Advisory Committee to the 
Constitutional Commission, Individual and Democratic Rights (1987), Ch 10 which 
recommended deletion of the race power and its substitution of a power to make laws for the 
benefit of the Aboriginal people and the Torres Strait Islander people”, and to make compacts as 
agreed by Parliament in order to recognise ownership of Australia prior to the acquisition of 
sovereignty by the British Crown.

22 Report to the Advisory Committee to the Constitutional Commission, Individual and Democratic 
Rights (1987), p70.

23 By this expression we include the people of the Torres Strait Islands and the many diverse 
Aboriginal peoples of all over Australia.
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Constitution.  Nor are Aboriginal connections to country properly or fully 

recognised or understood (let alone protected) in Australian law.  And the 

boundaries of the States and Territories drawn on the Australian map continue to 

cut across the (pre-) existing lattice of contemporaneous Aboriginal legal, cultural 

and religious connections to the land and waters of Australia.

4.5 Australia’s current legislative and common law protection of rights 

52. Legislation offers protection for a diverse range of rights.  In addition to 

legislation specifically directed to the protection of human rights through the 

prevention of discrimination,24 legislation operates to create and promote rights 

in a range of contexts.  For example, legislation exists to protect personal 

information from disclosure, for the provision of health and education, to codify 

the rights of accused persons at trial and for the limited recognition of native 

title interests in land.  However, legislation also operates on people in ways that 

cuts across their human rights.  It may do so in direct ways, such as legislation 

designed to remove rights to seek judicial review of executive determination 

of the status of asylum seekers, or it may do so by allowing authorities to make 

decisions which affect the human rights of persons.  

53. There has been a dramatic proliferation of legislation in Australia since 

Federation.  With the expansion of the architecture of Government in the century 

since Federation, legislation has become longer, more complex and more 

prescriptive.  Legislation is increasingly used by Australian Governments as a tool 

to effect policy.  It is legislation, and the exercise of administrative power created 

under legislation, which occupies the largest sphere of interaction with people’s 

rights in Australia.  The expanding role of legislation in the law of Australia is 

cause to revisit the assumption that the institutions of responsible government and 

the common law will safeguard people’s rights in Australia.  

54. There are two ways in which legislation can interact with human rights.  It may 

do so directly, for example by disentitling a prisoner serving a sentence of a 
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particular length from voting.  Alternatively it may confer upon an authority 

administrative power capable of being exercised in a manner inconsistent with 

an individual’s human rights, such as, for example the decision to detain without 

charge persons suspected of involvement in particular offences.

55. Despite the proliferation of ever more complex and prescriptive legislation, 

there are currently no checks or controls aimed at ensuring that legislation that 

interacts with the rights of people in Australia does so in a manner that does not 

unjustifiably cut down human rights; and that authorities making decisions under 

legislation take into consideration human rights when doing so.  

56. The inability (and inherent vulnerability) not only of Australia’s democratic 

traditions, but also of the common law, to continue to protect basic human rights 

was noted over 20 years ago in the 1987 Report to the Advisory Committee to the 

Constitutional Commission on Individual and Democratic Rights:

“… democratic traditions and the development of the common law have 

not always been adequate to prevent the arbitrary exercise of power by 

ministers, or by the departments or other agencies of governments.  Wide 

discretionary powers are, for example, frequently conferred upon public 

officials and agencies.  This process has led to an erosion of traditional 

individual rights and freedoms over a period of time.  Use of such powers 

create situations in which the rights of the individual may be violated 

without permitting recourse to any legal remedy…

Abuses by officials often spring from the vesting of wide ranging 

discretions in ministers and departmental officers with the power to make 

decisions which impinge on the individual.  The ultimate power of the 

ministers is frequently passed down to the bureaucrats and officials who 

administer his or her decisions…

25



International Commission of Jurists, Australia (ICJ)
Submission to the Australian National Human Rights Consultation – May 2009

Even though the common law has exercised some restraint on 

governmental power, there are many examples, in recent times, of the 

erosion of common law by legislation.   Common law safeguards have 

been built up case by case, and their content and application are limited 

by the facts of the specific case.  It should be borne in mind that any 

guarantee which individuals might enjoy under the “common law” or 

ancient statutes25 may, at any stage, be overridden by State or Federal 

legislation… 26

57. The Advisory Committee observed that when the Australian Constitution was 

enacted in 1901, rather than include a guarantee of rights the Founding Fathers 

preferred “to follow the English tradition which relied upon the self-restraint and 

democratic spirit of its Parliament to safeguard individual freedom”.  There was 

a perception at Federation that “the Australian community did in fact enjoy most 

individual and democratic rights, even though they were not expressly enacted in 

25 Referring earlier at p.3 to the Magna Carta, the Habeus Corpus Statutes and the Bill of Rights of 
1688 as the “hallowed cornerstones of the framework of traditional protection of the rights of the 
individual in English law” which had resulted from earlier political struggle.

26 1987 Report to the Advisory Committee to the Constitutional Commission on Individual and 
Democratic Rights: p3-4.  Sir Anthony Mason made a similar observation the year earlier: “The 
common law is not as invincible a safeguard against violations of fundamental rights as it was 
once thought to be”. See Mason, Sir Anthony, “The Role of a Constitutional Court in a 
Federation. A comparison of the Australian and the United States Experience”, Federal Law 
Review, Vol 16, 1986 1 – 28, at 12.
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law”. 27

“A connected reason was the strength of the English tradition. The 

English system of law reflected two important features – the principle of 

“responsible government” based upon parliamentary sovereignty, and the 

freedom of the individual to pursue any activity, unless such activity was 

forbidden by law.  Complementing these two fundamental concepts was 

the emergence, particularly over the last three hundred years, of the system 

of English law known as the “common law”, which was developed and 

applied by an independent judiciary.”28

58. The Advisory Committee also made the additional observation (often overlooked) 

that individual rights are currently protected in Australia through reliance on 

cultural and democratic traditions (affecting both individuals and institutions) that 

to a very large extent come from the “common law”, noting:  

The judgments of the courts were, over the centuries, often the most 

precise formulation of the law, at least until the Parliament in Westminster 

27 At p.2 the Advisory Committee noted, however, that there was a “negative side” to the decision 
not to include a comprehensive guarantee of individual and democratic rights in 1901.  At the 
time of Federation there was a wish to continue to permit discrimination against Chinese and 
other coloured immigrant workers, and (as noted) Aboriginal peoples were expressly excluded 
from inclusion in s.127 of the Constitution to be counted among “the people of the 
Commonwealth” and also from express Commonwealth legislative power (s.51(xxvi)).  Instead, 
the States were permitted by s.25 to exclude “persons from any race” from voting (and once 
excluded they did not count for the purpose of determining representation in the national 
Parliament) and the legislative power over Aboriginal peoples was left to the individual States by 
s.51(xxvi).  The Advisory Committee also noted, that “In fact, no women took part in the framing 
of the Constitution and the very term “Founding Fathers” is a reflection of their exclusion from 
the political process.”

It is to be noted that Australian women who had only been granted voting rights in South 
Australia (1894), then Western Australia (1899), New South Wales (1902) and then Victoria 
(1908) were (other than Aboriginal women) enfranchised by the new Commonwealth 
Constitution but did not vote until the second general election in 1903. Women were not eligible 
for election to the State parliaments until the end of the First World War.

28 1987 Report to the Advisory Committee to the Constitutional Commission on Individual and 
Democratic Rights: p3-4
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adopted an interventionist role and began to add to, amend and even repeal 

court-based law by passing legislation …

59. The Advisory Committee observed that although it is an accepted common law 

principle that governments do not act unless they have a legal basis spelt out in 

legislation (thus, to a degree, curbing the arbitrary use of power by government 

officials):

As parliaments have become more powerful, the influence of courts as 

“makers” of the law has decreased.  Judges see themselves as primarily 

concerned with “applying” and “interpreting” the law.” 29

60. Nor was (or is) the common law itself the greatest guarantor of equality or 

protector of the weak or vulnerable or marginalised in society from abuse 

or misapplication of power.  As the Advisory Committee observed from its 

community consultation in 1987:

“… though many Australians would appear to believe that the common 

law protects their fundamental rights, in fact such fundamental rights as 

the right to vote, freedom of speech, the right to practice one’s religion 

freely and the right to seek employment without discrimination are not 

recognised by the common law.

Usually such rights that are recognised by the common law are those that 

are left after all the exceptions and limitations to them have been dealt 

with.  Take the example of free speech: the right to free speech at common 

law is that which is left after the censorship laws, defamation, contempt of 

court, contempt of parliament, sedition, criminal libel, blasphemy, radio 

and television programme standards, and many other minor limitations 

29 1987 Report to the Advisory Committee to the Constitutional Commission on Individual and 
Democratic Rights, p 3-4.   
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have frequently made quite proper but occasionally excessive inroads.” 30

61. The very strength of the common law system of law in its ability to develop 

organically over time and in a reasoned and principled manner, to protect 

enduring values in society, is also one of its weaknesses. It can be slow to adapt 

on a case-by-case basis.31  Sometimes it is powerless to do so.  This is not simply 

because courts have no say over what cases or issues are brought before them 

to be resolved.  The common law method of extrapolation of general principles 

from a myriad of single instance cases through the application of its doctrine of 

precedent (which holds subsequent courts bound by earlier decisions of superior 

courts) can itself be its own short-coming in the area of legal reform.  And where 

(in a contemporary inclusive society that seeks to recognise the inherent human 

dignity and equality of all people) what is sought to be protected under law are 

important interests that were not previously recognised (or properly understood) 

in days gone by, the common law’s own doctrines can suffer their greatest 

shortcoming.  A court of justice may simply find itself powerless to do justice in 

an individual case.  

62. Although, to an evolving extent, the common law recognises and takes into 

account international human rights in various contexts,32 to date in Australia 

the development of the common law has not been guided by any overarching 

comprehensive human rights minimum standards.  Common law principles for 

review of administrative decision making in Australia are limited (and can be 

circumscribed by legislation) and a broad based guarantee of legal equality under 

Australian law has still not gained universal acceptance.33  In more modern times, 

30 Ibid at p 15.
31 For example, the early common law was slow to make slavery illegal.
32 In relation to the interpretation of legislation, see Tomasevic v Travaglini (2007) 17 VR 100, [73] 

(where the authorities are collected).  Regarding the exercise of statutory and judicial discretions 
see also Ragg v Magistrates’ Court of Victoria (2008) 18 VR 300, [41] – [44]. 

33 See the minority judgment of Justices Deane and Toohey in Leeth v The Commonwealth (1992) 
174 CLR 455 at 486-8.
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despite the changes in technology which permit long range and closed circuit 

surveillance, digital duplication and world wide dissemination by anyone, the 

common law has been slow to protect people’s ordinary privacy from invasive 

interference.  In many of these instances the political doctrine of parliamentary 

sovereignty, itself upheld and protected by the common law, may compel a court 

to leave to the Parliament the task of modernising the law and ensuring that 

shared basic values are adequately protected by law.

63. These shortcomings in the Australian democratic system are compounded by 

the reality that elected politicians, with the best will in the world, cannot read 

every piece of legislation they have to vote on.  They have neither the time nor 

resources to consider all of the consequences of the laws they make.  (Those in 

opposition are at an even greater disadvantage.)34 The legislation that elected 

representatives pass in Parliament is necessarily general and unable to address 

each individual circumstance.  The courts’ duty is to apply the laws of Parliament 

even where they see it may be working an injustice.  There is no legal template 

of basic values to promote good government and no legal template to guarantee 

minimum values to the law.  And this is what is missing.

64. One does not imagine that our elected politicians or public servants intend that 

when they adopt policies to advance the wellbeing of the elderly or the disabled or 

the disadvantaged or the young that they intend them to discriminate unfairly or 

even humiliate. One does not imagine that anyone really intended to destroy the 

lives of any of the refugee children that were locked up in mandatory detention 

or to destroy the families and cultural ties to country and community of the 

thousands of Aboriginal children that were removed from their families under past 

government policies.

65. By Parliament enacting a human rights law that requires those who exercise 

public functions to respect the human rights that Parliament requires to 

34 This practical limitation is undoubtedly why Petro Georgiou MP pursued his Bill to establish an 
Independent Reviewer of Terrorism Laws.
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be protected in Australia and under Australian laws it restores democratic 

accountability to the Parliament.  It makes the departments and agencies of 

government accountable to Parliament.  It makes the law itself accountable to the 

minimum standards set by Parliament.  

66. One cannot legitimately complain that courts’ decisions are unjust if the laws that 

the Australian legal system requires independent judges to administer and enforce 

actually bring about injustice.  

Courts and lawyers owing their duty to the law are restricted in the protection 

that they can give to people’s legal rights by the law itself.  It makes simple 

common sense that it is better that the laws that courts and lawyers administer 

and enforce as their tools of trade are laws that enable them to achieve justice 

for people.

4.6 Human rights failures in Australia

67. Although Australians are proud of their freedom and the Australian way of life 

and most Australians find good fortune to be living in one of the most free and 

democratic countries in the world, there are very many who do not.  The record 

shows that Australia’s systems of government and its system of law has failed to 

protect people from discrimination, failed to protect the weak and the vulnerable 

both old and young, failed to recognise the most basic legal rights of the people 

who had been living here for thousands of years before Australia became the 

nation that it is today.

68. This is of grave concern and should be of grave concern to all Australians.  

What must cause Australia to act to correct this situation is not international 

embarrassment.  It is the recognition that these terrible failings could have been 

avoided.  
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69. The power of broad based human rights protection in a legal instrument is that 

it guides not merely the creation of government policies and laws, but their 

implementation and the manner in which public services are delivered.

70. And (as has been noted)35 there is a further, no less important reason for this to 

occur. Australia can hardly set an example for our region if we have not live up to 

the standards that we promised the world to uphold.

4.7 The current system of government does not provide sufficient check

71. The ICJ, in calling for a national Human Rights Act in this submission, does not 

attribute blame to particular governments or individuals for the past performance 

of government or the content of Australian laws.  All Australians are responsible 

for the governments they elect.  Many of the tragic failings that have occurred 

have been well known and publicised, yet have continued.  

72. These failings have occurred despite the robustness and stability of Australian 

democracy, despite the security of the rule of law under which Australians live, 

despite a strong and independent judiciary (that has at times been called upon 

to adjudicate in favour of individuals against government), despite the strong 

doctrine of separation of power under the Constitution which ensures that this 

can occur, despite the protections offered by the common law and despite the 

enactment by past governments of a range of different legislation designed to 

promote equality and equal opportunity and prevent discrimination.

73. It is the ICJ’s submission that something must be done at a systemic level.  

Australia’s constitutionally protected democracy now ensures that governments 

are elected after elections that are free and fair, and that everyone has an 

entitlement to vote and to debate the policies of the day.  It also ensures that 

governments are answerable to the electorate.  But the Constitution does not 

articulate the minimum standard that democratic exercise of power must meet.  It 

35 See para 22 above and following.
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contains no basic guiding principles for good government.  The majority can do 

as it pleases under the current Australian system, so the protection of basic human 

rights is entirely dependent on the goodwill of governments from time to time.  

4.8 United Nations Human Rights Committee report card

74. This has been highlighted by the most recent report in April 2009 of the UNHRC.
36  This independent international body has critically observed about Australia:

(a) the lack of legal protection of human rights at the national level - the 

Committee recommended the enactment of comprehensive human rights 

and equality legislation, such as a Human Rights Act;

(b) the incompatibility of aspects of Australian counter-terrorism law, 

policy and practice with fundamental human rights - the Committee 

recommended amendment of the Criminal Code, the Anti-Terrorism Act 

and ASIO legislation;

(c) the continued suspension of the Racial Discrimination Act in relation to 

the Northern Territory Intervention - the Committee called for re-design 

of the Intervention in direct consultation with Indigenous peoples and 

conformity with international human rights obligations;

(d) the need to establish an adequately resourced national Indigenous 

representative body;

(e) the need to make adequate reparations to the Stolen Generations - the 

Committee urged Australia to establish a national compensation scheme;

(f) the need to take further steps to address ongoing issues of violence 

against women and homelessness;

36 CCPR/C/AUS/CO/5 2 April 2009
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(g) the need to take 'urgent and adequate measures, including legislative 

measures, to ensure that nobody is returned to a country where there are 

substantial grounds to believe that they are at risk of being arbitrarily 

deprived of their life or being tortured or subjected to other cruel, 

inhuman or degrading treatment or punishment';

(h) the co-operation of Australian law enforcement officials with overseas 

agencies, which may expose Australians to the real risk of the death 

penalty - the Committee urged Australia to enact legislation to ensure 

that no person is extradited to a country where they may face the death 

penalty and also to ensure that Australian law enforcement officers do 

not provide assistance in the investigation of crimes (such as the Bali 9) 

which may expose people to the death penalty;

(i) the excessive use of force by police without adequate oversight, 

including the use of TASER guns and lethal force;

(j) the continued policy of mandatory immigration detention and the use of 

Christmas Island facility as a remote detention facility - the Committee 

urged Australia to abolish mandatory immigration detention, close the 

Christmas Island and enact new migration legislation which respects 

fundamental rights;

(k) the need to increase access to justice and legal aid, particularly for 

Indigenous Australians; and

(l) the importance of establishing a comprehensive national human rights 

education program.

75. The Committee made positive observations about the National Human Rights 

Consultation and the National Apology to the Stolen Generations.  The force of its 

findings, however, was that these were first and important steps and that Australia 

has a long way to go.
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4.9 Australia’s international obligations require it to improve the protection of 
rights

76. A human rights act is well overdue in Australia’s legal system.  Australia 

has fallen behind the rest of the world in this regard.  It has not adhered to its 

international obligations.  And the consequent failings of Australia’s democratic 

and legal systems have had serious, irreparable human consequences.  

77. Whereas Australia was once a leading and respected world advocate on human 

rights, its own domestic human rights record has been found, to fall well short of 

what the world community expects as a minimum standard.  

78. This is not only embarrassing, but stunts Australia’s influence in international 

relations when (for example) remonstrating about the death penalty for an 

Australian national, or scolding foreign nations about their human rights record 

or lecturing others as to how best to deal with terrorist threats.  The philosophy 

of human rights is that the principles of freedom, respect, equality and dignity 

are essential in dealing with complex issues, such as terrorism.  A Human Rights 

Act would provide a framework for establishing a principled approach to counter-

terrorism. Terrorism is best dealt with by winning the war of the mind, not the 

body and by providing a free and fair country for all to live in.  One cannot be at 

war with an emotion.  That is why one never wins that war. But the way people 

think and behave towards others does not merely affect the well-being of others 

it has a powerful influence on human sentiment which is the ultimate driver for 

change.

5. Proposed model 

5.1 A legally enforceable Human Rights Act

79. The ICJ recommends a strong, legally enforceable Human Rights Act for 

Australia. A weak instrument where rights are not directly enforceable under 
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Australian law, risks future governments ignoring the protections that our 

democratically elected government has committed internationally to uphold and 

that, through the enactment of a National Human Rights Act, our democratically 

elected Parliament would have legislated directly to its people to uphold.  Rights 

are nothing without the means to enforce them under law.  They are empty 

promises offering no tangible security to anyone.

80. The national Human Rights Act might be termed “The Australian Charter” 

in order to distinguish it as a set of fundamental legal guarantees for all people 

in Australia containing shared values that all people, equally, hold important 

whatever their political persuasion, sex, ethnicity or religion.  These self-evident 

values about our humanity should be written into Australian law so that they 

are at the forefront of the consciousness of all the Australian institutions of 

democratic government in all that they do in the performance of their public 

functions. 

81. The members of the Houses of Parliaments, the Executive and its public officials 

and the judges and officers of Courts and Tribunals all hold their public office to 

exercise a democratically entrusted responsibility for others, for the peace order 

and good government of all people.  An Australian Human Rights Act would 

remind them of this duty.

5.2 Constitutionality 

82. Subsequent to the establishment of this Consultation, issues of concern have 

emerged in the media about certain aspects of a proposed model for a Human 

Rights Act for Australia.

83. Some concern has been expressed in relation to the proposal that a court be 

empowered to make a “declaration” that a piece of legislation was inconsistent 

with the human rights principles enshrined in the Human Rights Act and enter 

into “dialogue” with the Parliamentary framers with a view to having the 

offending legislation explained, altered or withdrawn.
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84. The concerns expressed question the Constitutional validity of a court 

making such a declaration, as possibly being outside the judicial power of the 

Commonwealth, and the appropriateness of the court entering into dialogue with 

the Parliament.

85. It is the view of the ICJ that this perhaps ascribes meaning to the proposed 

concept of a “declaration” which is not intended.  A determination that legislation 

is inconsistent with the Human Rights Act need not be seen as merely declaratory 

in nature. 

86. The ICJ contends that the proposed declaration of inconsistency could be framed 

in such a way that it would have real consequences for the parties to the matter 

in contention.  This is important both for the individual and in the public interest. 

Any such finding by a court that Australian legislation is inconsistent with human 

rights will have been arrived at in the independent judicial determination of a 

matter affecting a person having applied the legislation to specific facts.  It will be 

arrived at after the court has endeavoured to interpret the legislation compatibly 

with human rights but found it has not been able to do so in a manner that is 

consistent with its legislative purpose. 

The ICJ supports the principle (which has been adopted in other common law countries 

like Australia that are based on Westminster traditions) of a strong remedial 

role for the judicial arm of government in regard to legislation in Australia that 

offends human rights.

87. It has also been expressed that requiring the Court to enter into dialogue with 

Parliament would be inappropriate having consideration to the power and role of 

the Court.

88. It is the view of the ICJ that there need be no direct dialogue between the Court 

and the Parliament.  Judicial findings of incompatibility serve a powerful purpose 
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in a democratic system.  They do not compromise the independence of courts.  

Determining the meaning (and legality) of laws is inherent in the independent 

judicial function of courts to uphold the “rule of law”.

89. To overcome the problems envisaged, and to ensure that the Court is required to 

do more than make a mere declaration, it is important that the determination of 

the Court impose some obligation on the executive, eg the Attorney-General to 

take appropriate action, such tabling a report within a set period indicating what 

remedial action is to be taken as a result of the declaration. The exact form of this 

is open to discussion with constitutional experts.37 

90. However, for a Human Rights Act to achieve its aims, it is essential that a Court 

have jurisdiction to determine whether or not laws or policies are compatible with 

the Human Rights Act. 

5.3 Limitations on non-absolute human rights 

91. The ICJ recommends a Human Rights Act that provides for principled balancing 

of interests when different human rights are required to stand together and which 

enables the many other important interests of modern society to be taken into 

consideration.  These include things such as national security, public order and the 

rights and freedoms of others in our community.  

92. Human rights are sometimes misconceived or misrepresented in some parts of 

the media.   A proper understanding and application of human rights as legal 

standards recognises that they may be subject to reasonable limitations, as 

defined by the Siracusa Principles, which are able to be justified in a free and 

democratic society based on human dignity, equality and freedom. Human rights 

are quintessentially about affording respect to the most basic human interests of 

37 It may also be possible for a third party to intervene and provide the necessary dialogue.  
It has been suggested that the Human Rights Commission may be able to play this role.  
That may well be so.   
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all people and about common humanity.  Sometimes the rights of the individual 

must give way to the broader interests of society or to the human rights of others.  

But what is inherent in the very nature of human rights is that any limitation on 

a person’s human rights must be demonstrated as reasonable and proportionately 

adapted to the other interest in need of advancement or protection.  This is 

necessary for the well-being of the greater society, not simply for the individual.

93. Sometimes people raise extreme human rights arguments as a reason why human 

rights should not be protected by the law. Not everybody with a claim based on 

human rights wins the argument.  That is not a reason not to have human rights 

but a reason why they are necessary.  

Principled argument and debate about human rights serves an end in itself.  

It helps people understand human rights, and fundamentally to understand 

the human rights of others.  It promotes greater respect for all people’s 

human rights, which in turn promotes greater personal responsibility and 

accountability. To deny human rights to others is to deny them to oneself.

94. While some human rights must be absolute (such as the right to be free from 

torture), it is of the essence of most human rights that they must be able to be 

subject to reasonable limitations in a free and democratic inclusive society that 

values the human dignity and respects the basic freedoms of all people.  The 

developments in human rights jurisprudence in other democratic countries, 

including common law countries with similar governmental and legal traditions 

to those of Australia, have established well-adapted legal criteria for this to occur 

in a principled manner.  There is no reason to expect that Australia’s politicians, 

bureaucrats, lawyers and judges cannot do the same.  Indeed the ICJ notes that 

one of the societal benefits that legislated human rights acts have been shown to 

achieve in other countries is that individual human rights are better understood by 

all people, and the language of human rights provides a ready framework for all 

people to advocate for justice and fairness and reasonableness without necessarily 

resorting to the courts of law.
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5.4 Reference to international jurisprudence

95. In determining the content of a right, Australian courts should be empowered to 

consider and take into account the jurisprudence of international courts.

96. It is necessary not only that Australians learn from this learning and adapt it to 

Australian human rights situations.  It is also highly desirable that Australia (and 

Australians) participate, and do so actively, in the international development 

of human rights jurisprudence.  Unless Australian human rights jurisprudence 

takes into account international jurisprudence it not only risks missing out on that 

substantial body of learning, but Australia risks being irrelevant internationally.  

Australian courts have had a long tradition of being a respected source of 

comparative learning which, in turn is good for the well-being of Australian 

judicial institutions of government. 

5.5 The need for effective remedies

97. Meaningful enjoyment of rights is dependent on the ability to protect, promote 

and enforce rights.  An obligation to respect human rights is meaningless without 

the ability to seek enforcement.   It has long been recognised by the common law 

system that the “want of right and want of remedy are reciprocal”.38  If a person 

has a right they “must of necessity have a means to vindicate and maintain it” and 

“a remedy if … injured in the exercise and enjoyment of it”.

98. Under the ICCPR, Australia is both a signatory and founding member state.  

Member States are required to ensure that people whose rights are violated have 

an “effective remedy”: ICCPR, art 2(3).39  Member States, including Australia, 

may determine how to satisfy this obligation to ensure an effective remedy.  

However, an effective remedy must ensure that “individuals be able to seek 

38 Ashby v White (1703) 2 Ld Raym 938, 953 per Lord Chief Justice Holt.
39 See also CERD, art 6; CAT, art14; CROC, art 39.

40



International Commission of Jurists, Australia (ICJ)
Submission to the Australian National Human Rights Consultation – May 2009

enforcement of their rights before national courts and tribunals”.40  

99. The power of a domestic human rights instrument is not merely that that it can 

provide a private avenue for enforcing protection under law.  Its power is that 

it is a law concerned with the law itself.  Its various mechanisms influence the 

way that policy is developed before laws are made by Parliament, the way that 

proposed laws are debated in Parliament, the way that laws that are made by 

Parliament are applied as a matter of departmental policy and the way that they 

are interpreted and enforced by the courts.   The availability of enforcement in 

courts of law as a last resort serves to ensure that it is only necessary as a last 

resort. Democratic elections alone are not a sufficient safeguard.  Assuming the 

issue emerges as an election issue that carries weight in the electorate the damage 

will have been done during the earlier term of government and there remains 

nothing to prevent reoccurrence in the future.

100. The remedies that courts or tribunals should be empowered to provide are those 

which are necessary to best protect the violated right.  These should include the 

power to interpret legislation in a manner that is compliant with human rights 

(provided that this is consistent with the statutory policy or purpose),41 to grant 

an injunction to prevent the violation of a human right, to make a declaration that 

conduct contravenes a protected human right, to order that activities that amount 

to a breach of a human right be stopped, to exclude evidence in court proceedings, 

for tribunals to undertake administrative review of administrative decisions on 

human rights grounds and courts to undertake judicial review, to compel parties 

engage in conciliation or mediation as a means of addressing complaints, to order 

apologies or award compensation.  Other processes that may run in parallel (but 

not as a substitute) include processes for internal review within departments and 

rights of complaint to a dedicated Ombudsman having substantive powers. 

40 See Committee on Economic, Social and Cultural Rights, General Comment 9: The Domestic 
Application of the Covenant, UN E/C. 12.1998/24 (1998) [10].

41 As found in comparative common law jurisdictions such as the United Kingdom, Canada, New 
Zealand and South Africa, and on which s.32 of the Victorian Charter is based.
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6. Conclusion 

101. The enactment into law of the principles of fairness, justice, reasonableness and 

equality which are inherent in human rights serves as an instrument for good 

government.  Experience throughout the common law world and in Australia has 

shown how human rights legislation can operate in harmony with and improve 

the performance of the institutions of a democracy such as ours.  An Australian 

Human Rights Act would operate compatibly with the Westminster traditions 

of responsible democratic government and ministerial responsibility, with the 

doctrine of separation of powers, with federalism and constitutionalism and with 

the general body of the common law to provide a further check on the exercise of 

government of power and a guiding standard for Australian law.

102. The redesign it offers to Australia’s democratic system of government is to ensure 

that in law the basic human rights of all people are minimum legal standards to be 

adhered to by government under law and are minimum legal protections conferred 

under Australian law.  

103. The system of government and system of law that Australia should aspire to 

for the future is one for the peace order and good government of all people. 

Australian society deserves better in many areas ranging from the protection 

of (and better lives) for the vulnerable and marginalised groups in our society, 

to substantive equality for men and women, to basic guarantees of essential 

freedoms and intrinsic human values that each person holds dear such as privacy 

and respect for human dignity.  

104. Australia should aspire to a system of government and law that does not merely 

protect people’s basic human rights in the policies and laws implemented by 

government.  Australians should aspire to a system of government and law that 

positively promotes them.  Australians individually and collectively have a 

social responsibility to each other and to try to do better for current and future 

generations.  The ICJ submits for these institutional reasons, national human 
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rights legislation which protects and promotes human rights as a responsibility for 

all people and secures them under law is necessary for the peace, order and good 

government of Australia. 

105. Australians have a general sense of compassion and fairness. We are a modern 

nation of people from many diverse groups.  It is very important to entrench for 

future generations of Australians a strong and vibrant democratic system that is 

capable of delivering for all people good government and good law under the 

security of the rule of law. 

106. The basic rights and freedoms that are essential to the human dignity of each 

child, woman and man in Australia should never be susceptible to being taken 

away impermissibly by a law or by an official under law.  Laws made by people 

(and government power exercised under law) can only ever be justified by the 

service they do to advance the welfare of the people and communities they 

protect and the environment in which they live.  It should be a fundamental tenet 

of all Australian law and the exercise of any public power that it should serve 

these ends.   Under the Australian constitution, currently it is not.  The handful 

of examples in this submission are enough to show that the current democratic 

institutions of government in Australia do not work sufficiently to guarantee 

even the most basic protections for ordinary people, particularly the weak and the 

vulnerable.  There are large and looming gaps in Australian law which must be 

filled by an overarching legal instrument that speaks to the exercise of all power 

under Australian law and to all Australian law.

107. The reasons why the ICJ submits that a Human Rights Act for Australia is 

essential are, in summary, that:

(a) Current democratic institutions do not work to protect basic human 

rights in Australia.  It is a systemic problem not necessarily attributable 

any individual or group that may be in power from time to time. That 

under the current Australian system human rights protection depends on 
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the goodwill of governments who may be in power from time to time 

demonstrates the problem with the system.

(b) Human Rights Acts have a proven record of effecting positive change 

in the manners and institutions of government and providing protection 

under law.  They are democratic instruments for good government and 

better laws.

(c) Human rights properly understood are concerned with the concept of 

responsibility to others and, like doctrines of responsible government 

and the responsibility that is inherent in the conferral of all public power; 

they are a countervailing safeguard against abuse of power and self-

interest.  They serve the well-being of all people in their everyday lives 

by promoting the inherent human dignity of all human kind. They protect 

all people.

(d) Australia’s track record has shown substantial and ongoing failings. For 

current and future generations, human rights protection for all people 

must be a standard that Australia upholds.  To be able to achieve this 

with any degree of assurance and safety for all people, Australia’s current 

democratic institutions of government must be complemented by a strong 

national human rights instrument.

26 May 2009
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