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Wednesday 15 December 2010

Dear Judge,

________________________________________________________________________________________________________________________________________________

THE INTERNATIONAL COMMISSION OF JURISTS, FOUNDED IN BERLIN IN 1952, IS AN INTERNATIONAL NON-GOVERNMENTAL ORGANIZATION, DEDICATED TO THE DEFENCE 
OF JUDICIAL INDEPENDENCE AND HUMAN RIGHTS THROUGH THE RULE OF LAW, WITH CONSULTATIVE STATUS TO THE UNITED NATIONS, UNESCO, THE COUNCIL OF 
EUROPE AND THE ORGANIZATION OF AFRICAN UNITY.  IT HAS 82 AUTONOMOUS NATIONAL SECTIONS AND AFFILIATED LEGAL ORGANIZATIONS IN 62 COUNTRIES.  ITS 
HEADQUARTERS ARE IN GENEVA, SWITZERLAND.  ITS CENTRE FOR THE INDEPENDENCE OF JUDGES AND LAWYERS WAS FOUNDED IN 1978.  AWARDED THE FIRST EUROPEAN 
HUMAN RIGHTS PRIZE (1980), THE WATELER PEACE PRIZE (1984), THE ERASMUS PRIZE (1989) AND THE UNITED NATIONS HUMAN RIGHTS AWARD (1993).  

THE AUSTRALIAN SECTION OF THE INTERNATIONAL COMMISSION OF JURISTS WAS FOUNDED IN 1958 BY EMINENT JURISTS INCLUDING VICTORIANS SIR OWEN DIXON 
(CHIEF JUSTICE OF AUSTRALIA), EUGENE GORMAN QC, MAURICE ASHKANASY QC, RICHARD EGGLESTON QC & KEITH AICKIN QC.  MEMBERSHIP IS OPEN TO ALL LAWYERS 
SUBSCRIBING TO ITS TENETS.
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Thank you for your letter concerning the proposed amendment to the Statute (Law no.303/

2004) of judges and prosecutors in Romania (copy attached).

Whilst we are not familiar with your legal system or your statutes, you raise matters of great 

concern.

Our organisation is centrally interested in the independence of the judiciary.  An independent 

judiciary is one of the main pillars for the proper functioning of a stable, fair and liberal 

democracy.  The ICJ founded its Centre for the Independence of the Judiciary and Lawyers in 

1978 and has its own website to be found at:

http://www.icj.org/default.asp?

nodeID=409&langage=1&myPage=Centre_for_the_Independence_of_Judges_and_Lawyers

In Australia our judiciary (both State and Federal) is independent of both the Parliament and 

the Executive Government.  

What is more, the judiciary is immune from liability for its decisions.  This immunity is 

fundamental to proper judicial independence.  This immunity is enshrined in various statutes 

such as:

Part 8A (ss.44A – 44C) Judicial Officers Act (NSW) 1986

Part 2 Division 3B (ss.24D-24F) Supreme Court Act (Vic) 1986

It has long been recognised by the common law as well.  This was discussed, for example, 

by Professor Enid Campbell in a learned article "Liability to Compensate for Denial of a Right 

to a Fair Hearing" [1989] MonashULawRw 22; (1989) 15(3/4) Monash University Law Review 

383 (copy attached).  It was also explained as follows by Kavanagh J in Johnston v State of New 

South Wales [2009] NSWADT 314 (16 December 2009) at paras [35] & [37]: 

http://www.icj.org/default.asp?nodeID=409&langage=1&myPage=Centre_for_the_Independence_of_Judges_and_Lawyers
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http://www.austlii.edu.au/cgi-bin/disp.pl/au/journals/MonashULawRw/1989/22.pdf?stem=0&synonyms=0&query=judicial%20immunity
http://www.austlii.edu.au/cgi-bin/disp.pl/au/journals/MonashULawRw/1989/22.pdf?stem=0&synonyms=0&query=judicial%20immunity
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[35] Judicial immunity is a long-standing protection provided to judicial officers performing their 
functions under jurisdiction. This immunity was considered by Davies A-JA in Wentworth vWentworth & 
Ors [2000] NSWCA 350 (15 December 2000) at [24]:

... Judicial immunity is an essential corollary of judicial independence, which requires that judges 
be free to administer justice free from not merely the risk of personal liability but also the burden 
of resisting the claims and allegations of disaffected litigants. The protection which judicial 
immunity is intended to provide to those who perform the controversial but essential function of 
adjudicating disputes would be denied them if the ambit and operation of the doctrine were open 
for debate. Decisions subsequent to Sirros [31] illustrated that, if judicial immunity is subject to 
the exception there suggested, the exception is unlikely to have any practical utility. There seems 
to be no reported case in Australia or England in which effect has been given to the suggested 
exception and attempts to do so here have failed.

[37] In Fingleton v The King [2005] HCA 34; (2005) 227 CLR 166 Gleeson CJ cited the following 
passage from Sirros v Moore [1975] QB118 at [132] as stating "the general principle" related to immunity 
at [36]:

We are concerned with the application of the Code, not the common law. Even so, it is material 
to note the policy of the common law, reflected also in the Code. Most discussion of judicial 
immunity concerns the possibility of civil liability, including liability for damages, at the suit of 
an aggrieved litigant. The general principle is as stated by Lord Denning MR in Sirros v Moore 
[27} :

Ever since the year 1613, if not before, it has been accepted in our law that no action 
is maintainable against a judge for anything said or done by him in the exercise of a 
jurisdiction which belongs to him. The words which he speaks are protected by an 
absolute privilege. The orders which he gives, and the sentences which he imposes, 
cannot be made the subject of civil proceedings against him. No matter that the judge was 
under some gross error or ignorance, or was actuated by envy, hatred and malice, and all 
uncharitableness, he is not liable to an action.

Accordingly, a Judicial Officer, even one who misconducts himself/herself or who, in the exercise of 
jurisdiction, is malicious or uncharitable when acting within jurisdiction, holds the immunity.

And again, by Chief Justice of Australia Gleeson in Fingleton v R [2005] HCA 34; (2005) 216 

ALR 474; (2005) 79 ALJR 1250; (2005) 153 A Crim R 503 (23 June 2005) at [38]-[39] as 

follows:

"This immunity from civil liability is conferred by the common law, not as a perquisite of judicial office 
for the private advantage of judges, but for the protection of judicial independence in the public interest. 
It is the right of citizens that there be available for the resolution of civil disputes between citizen and 
citizen, or between citizen and government, and for the administration of criminal justice, an independent 
judiciary whose members can be assumed with confidence to exercise authority without fear or favour. ...
... the public interest in maintaining the independence of the judiciary requires security, not only against 
the possibility of interference and influence by governments, but also against retaliation by persons or 
interests disappointed or displeased by judicial decisions."
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You have suggested in your letter that judicial immunity is threatened by the proposed 

amendment to Law no.303/2004.  To the extent it does reduce or abolish judicial immunity, it is 

to be deplored in any civilized society.

You have also suggested in your letter that the principle of res judicata is threatened by the 

proposed amendment.  Finality of legal proceedings is also a highly desirable goal in any legal 

system, and promoting multiplicity of proceedings based on grounds other than legal error is to 

be discouraged.

We wish you well in your campaign.

Sincerely,

Glenn McGowan SC

Barrister
T: (03) 9225 8449
F: (03) 9670 7086
E: mcgowan@vicbar.com.au 
Post: C/- List A Barristers, 205 William St, Melbourne 3000 (DX 90 Melb)
Chambers: Aickin Chambers, 28th floor, 200 Queen St, Melbourne
Web: www.barristers.com.au
Liability limited by a scheme approved under Professional Standards Legislation
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