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A new year: A new commitment to justice to the most vulnerable

First, may I acknowledge the traditional owners of this country and Victoria, the

Wirundjeri people and the Kulin nations. I acknowledge the elders, the ancestors and the

people of the land. As a Yiman- Bidjara, it is an honour and a privilege to live here in

your land. I thank the ICJ members. I acknowledge all of the members of the Parliament,

the Judiciary, the Governor Professor de Kretser and distinguished people.

Almost twenty years ago, in May 1991, the final National Report of the Royal

Commission into Aboriginal Deaths in Custody [3] (the “Royal Commission”) was tabled 

in Federal Parliament. The National Report consisted of 5 volumes, and these relied not

only on the 99 individual case reports but also on four regional reports of the Royal

Commission, and the underlying issues reports. The Commissioners had been hearing the

evidence of these 99 cases during the previous four years and also making more general

investigations and commissioning research. Their great contribution was to publish a

body of criminological data on Aboriginal arrest and imprisonment that was a first in

Australian society. Their analysis, too, was groundbreaking. The Commissioners made



339 recommendations focussing reform of the criminal justice system and reducing the

level of over-representation of Indigenous people within the system through institutional

reform. Recommendation 188 proposed that Governments negotiate with Aboriginal

organisations and communities in applying the principle of self-determination to the

design and implementation of programs and policies.

Here in Victoria, this resulted in the The Victorian Aboriginal Justice Agreement, the

Regional Aboriginal Justice Advisory Committees (RAJAC)1 and the Koori Courts.

The Aboriginal Justice Agreement involves collaboration and partnership between the

Victorian Government and Koori community representatives regarding justice outcomes.

The aim of the AJA has two components:

1. to 'minimise Koori over-representation in the criminal justice system by improving

accessibility, utilisation and efficacy of justice-related programs and services in

partnership with the Koori community; and’

2. to 'have a Koori community … that has the same access to human, civil and legal 

rights, living free from racism and discrimination and experiencing the same justice

outcomes through the elimination of inequalities in the justice system' (AJA 19).

There could be no one here who could disagree with these goals. Sadly, though, despite

the best efforts of all concerned, these goals have not been comprehensively achieved,

and there remains much to be done. Who amongst us has not asked, “What can I do to 

improve this situation?” I am disturbed by the denial of justice to and abuse of human 

rights of Aboriginal and Torres Strait Islander women and children.

During this last year, it has been brought to our attention that indigenous women who are

victims of domestic violence are failing to receive justice, and, further, their human right

to be treated equally before the law breached. The perpetrators are being treated as the

victims and their breaches of law treated as minor offences, capable of being dealt with as

matters for mere counselling, and other non-custodial measures by Koori Courts. This is

a disturbing trend in the tradition of legal and policy ‘exceptionalism’ that, in the last

1 See URL: http://www.vals.org.au/faqs/rajac.htm



forty or so years, since the Referendum in 1967, has perverted so many of our efforts to

find an honourable place in the nation for indigenous people. ‘Exceptionalism’ is the 

practice of treating indigenous people, not as ‘different but equal’, but ‘different and 

different’ to the extent that equality, parity, fairness and logic are subjugated to the 

principles of, for instance, political correctness, or commitment to fashionable ideas that

have no basis in fact.

Prisoners, women and children who are indigenous are especially vulnerable in the legal

system and adjunct systems of detention and correction.

It is particularly distressing to recall the statistics for Aboriginal youth in detention and

under supervision. Recommendation 62 of the Royal Commission proposed that

Governments negotiate with Aboriginal communities and organisations to find acceptable

solutions to reduce the rate of separation of Indigenous young people from the families

and communities.

The context of this recommendation, twenty years on, is much worse than in 1991. A

Picture of Australia’s Children 2009is a comprehensive report on the status of children,

providing the most comprehensive and reliable data yet available on this population and

the subpopulations, using 16 indicators. One of its startling findings is that:

Aboriginal and Torres Strait Islander children are over-represented in the child

protection system. Indigenous 0–12 year olds were the subject of a substantiation of a

notification received in 2007–08 at 8 times the rate of other children, and were also on

care and protection orders at 8 times the rate of other children.2

In its most recent report on juvenile justice, the Australian Institute of Health and Welfare

provides details of indigenous children and youth under supervision orders and in

detention.

Aboriginal or Torres Strait Islander young people were over-represented in the

younger age groups (Figure 3.2). Of the average daily population aged 10–13 years,

63% were Indigenous.

2 Australian Government. Australian Institute of Health and Welfare, 2009. A Picture of Australia’s 
Children, Canberra: Australian Institute of Health and Welfare; see especially, Chapter 34 Child abuse and
neglect, p. 111.



The Institute also reports that:

Nationally, the proportion of young people under supervision who were Aboriginal

or Torres Strait Islander is highest in the younger age groups (Figure 3.3).

The Indigenous rate in Victoria was around 15 young people per 1,000 in Victoria.

Aboriginal and Torres Strait Islander young people were 16 times as likely to be under

supervision on an average day as non-Indigenous young people and 14 times as likely to

be under supervision during the year. Indigenous young people were more likely to be

under supervision for longer than non-Indigenous young people.

The involvement of the Koori community in the development of justice strategies in this

state sets a relatively higher standard of human rights compliance than in some other

jurisdictions. The people of Victoria can be grateful that there are improvements in the

rates of deaths in custody in this state. The National Deaths in Custody Program (NDICP)

is responsible for monitoring the extent and nature of deaths in police, prison and juvenile

custody. Since 1980, there have been a total of 1,879 deaths in custody in Australia.

From 1997 onwards, there was a decline in the number of deaths in custody. These trends

reflect the statistically significant changes over time in prison custody deaths. However,

no statistically significant changes occurred in police custody and custody-related

operations deaths during this period. Juvenile deaths have remained at zero, one or two

per year since data collection began in 1980.

However, we should not congratulate ourselves too soon. 65% of the Aboriginal

population in Victoria is less than 25 years old. 45% of the population is less than 18

years old. Of the remaining 35%, comprising the adult population, a substantial

proportion are not fully capable of enjoying their rights by reason of severe poverty, lack

of education, sickness including mental illness, or drug or alcohol abuse. The remaining

portion of the adult population has a great burden to carry.

One in four Aboriginal children in Victoria is in care by persons other than their parents.

Many other children are often in at risk situations, by reason of inadequate care and

inadequate schooling. A significant number of Aboriginal children are not attending

school on a regular basis, for a variety of reasons. In some cases parents simply do not



make the effort to feed them and get them to school. In other cases, the school system

itself is not available to them. There appear to be schools in Victoria which enrol

Aboriginal children for the start of the school year, and then encourage them to leave

after their funding has been obtained.

What is missing from the present picture is accountability of on the part of Aboriginal

parents for the welfare of their children, and on the part of service providers.

Victoria is fortunate in having a Human Rights Charter. The Victorian Government has a

legal obligation to comply with the Human Rights Charter. Importantly, the principle of

subsidiarity is well understood by the Victorian Human Rights and Equal Opportunity

Commission. The principle of subsidiarity, an underlying philosophy of political and

administrative organization applicable in a broad range of areas, requires that power over

and management of problems should lie as close as possible to the problem source.

People need to be engaged in determining the solutions and in having a role in those

solutions.

It is clear that the Aboriginal Justice Strategy and various mechanisms that work under its

guidelines have played a role in the relative success of Victoria in avoiding the excessive

detention of youth that we find in other jurisdictions. The highest rate ratio was in

Western Australia, where Indigenous young people were 33 times as likely to be under

supervision on an average day as non-Indigenous young people.

The Victorian Equal Opportunity and Human Rights Commission has explained the

meaning of human rights by clarifying some fundamental differences between needs

based and rights based approaches to program delivery:

 “Human rights go beyond the notion of physical needs and include a more holistic

perspective of human beings in terms of their civil, political, social, economic,

and cultural roles

 Rights always trigger obligations and responsibilities. Rights cannot be addressed

without raising the question of who has obligations in relation to these rights. This



automatically raises questions about the actions and accountability of duty-

bearers.

 People are often expected to be grateful when their needs are met; this is not the

case when peoples’ rights are met. This reminds us not to campaign for “the 

needy”, but rather to support marginalised people as equal human beings in their 

efforts to claim their rights and address the poverty, suffering and injustice in their

lives.”3

It is important that we understand the importance of the dual role of rights and

obligations. With rights go responsibilities, and all those in a position of duty of care,

whether officers of the Court, police, correctional services officers, youth detention

centre officers, or parents or other carers and teachers, should be required to meet a

standard of accountability. I look forward in 2011 to innovation and reform in the manner

in which we deal with the most vulnerable in our society. Aboriginal women and children

in Victoria should be a high priority in our work, our thinking and in the way that we

make the ideas of justice and human rights work in our society. I hope that you find peace

and happiness in 2011.

Thank you.

3 Victorian Equal Opportunity and Human Rights Commission from Principle to Practice; Implementing
the Human Rights based approach in Community Organisations, Page 23.


