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Introduction 

The International Commission of Jurists Victoria (ICJV) is committed to protecting human rights 
by encouraging respect for, and implementation of, international law.  

The acceptance of Vietnamese asylum seekers who arrive by boat into Australia is a key element 
that shapes Australia’s understanding of Vietnam. For many Australians, this event is proof that 
the Australian Government is capable of giving people the respect, empathy, and the resources 
required to start a new life in Australia. 

On the occasion of the 13th Australia-Vietnam Human Rights Dialogue, the ICJV recalls the 
treatment of Vietnamese boat people in the late 1970s by the Australian federal government, 
and compares it to the current treatment of asylum seekers.  The comparison demonstrates that 
Australia’s standards for treating people in difficulty have deteriorated significantly since the 
1970s. The ICJV compares the Australian government’s past and present actions using the non-
derogable rights guaranteed by the ICCPR. 

Please find a table that sets out the research forming the basis of this submission at Annexure A. 

 

Analysis 

Australia became a State Party to the International Covenant on Civil and Political Rights 
(ICCPR) in 1980, and the ICCPR forms a schedule to the Australian Human Rights Commission 
Act 1986 (Cth).  

The arrival of Vietnamese ‘boat people’ in the late 1970s caused fear in the Australian public.  
The Australian Government responded by showing international leadership in relation to the 
arrival of Vietnamese asylum seekers by boat, which overcame initial fears. That leadership is 
lacking today. Back then, the government cooperated in the development of the Orderly 
Departure Program. The program successfully resettled 108,808 Vietnamese refugees in 
Australia between 1975 and 1997. In contrast, asylum seekers arriving by boat in Australia 
today are processed under unilateral policies. This is divisive and potentially sours our relations 
with neighbouring states. 

The ICJV cannot state that the human rights abuses which asylum seekers currently suffer in 
detention centres run by Australia are due to the lack of a regional processing mechanism. 
However, these human rights abuses occur while asylum seekers are detained and awaiting the 
outcome of their claim to asylum. If there were efficient procedures for determining genuine 
refugee status, the risk of human rights abuses during that waiting period would be reduced. In 
contrast, when Australia did not detain asylum seekers, there could be no issue of arbitrary 
detention, breach of children’s rights, or undignified treatment or torture while in detention.  

So long as Australia detains asylum seekers claiming refugee status, it is responsible for any 
human rights abuses that are committed. 



In the 1970s, there were significantly fewer structural barriers to building a new life in 
Australia. Even before a finding of genuine refugee status, asylum seekers were allowed into the 
Australian community on the proviso that if their claims were refused, they would be deported. 
Many of these people reunited with family, especially in the early years of the Orderly Departure 
Program. Children were allowed full access to education. In particular, Victoria responded to 
language requirements by creating the New Arrivals Program and teaching English as an 
additional language. Children born to asylum seekers on Australian soil before 20 August 1986 
automatically became Australian citizens. Adult asylum seekers were allowed to work and many 
accessed employment in jobs where English was not a core requirement. Families were placed 
in existing public housing such as the former Maribyrnong Migrant Hostel.  

The treatment of asylum seekers today in comparison to the past has been widely documented 
by the mainstream media, professionals, and academics. On no measure do we see the same 
level of empathy and concern shown to them by the government. Detained asylum seekers wait 
an average of 446 days – almost 15 months – for the government to process their claim to 
refugee status. Children have no legal guarantee of attending school, and New Arrivals Programs 
do not always have the capacity to accept them. Children born to two parents holding 
Temporary Protection Visas are not eligible to be Australian citizens. Temporary Protection 
Visas do not allow adults to work. 

 
Conclusion 

The compassion and humanitarianism that Australia demonstrated towards Vietnamese asylum 
seekers who arrived by boat in the 1970s is not afforded to those who seek asylum by boat 
today. This has been the case for some years. The ICJV considers this to be unjustifiable. . As an 
affluent, developed state, Australia has a capacity as well as a moral duty to assist people in 
need. It also has an independent legal duty to accept those who seek asylum on its shores.  

The ICJV looks forward to reporting far more favourably on the Australian government’s 
treatment of asylum seekers in future Human Rights Dialogues between Australia and Vietnam. 

  



Annexure A: Comparison of the Australian Government’s Treatment of Current Asylum 
Seekers to Vietnamese Asylum Seekers in the late 1970s and 1980s 

Annexure A compares the situation of current asylum seekers with that of Vietnamese asylum 
seekers in the late 1970s and 1980s, in light of the non-derogable provisions of the ICCPR. 

Situation of Current Asylum Seekers 

 

Situation of Vietnamese Asylum Seekers in the 

late 1970s and 1980s 

Article 1(1): All people have the right of self-determination. By virtue of that right they freely 

determine their political status and freely pursue their economic, social and cultural development. 

As of 31 March 2016, there are currently 28,621 
people living in Australian society on a Bridging 
Visa E.

1
  The Bridging Visa E is a temporary visa. It 

allows the holder of the Visa to stay in Australia 
while they make arrangements to leave or finalise 
their immigration matter. If the holder of this visa 

leaves, it does not allow for re-entry into Australia.  

Offshore humanitarian program entrants and on-

shore permanent protection visa holders can access 
special support services specifically designed for 
refugees.

2 

Asylum seekers granted temporary protection visas 
cannot access the same range of services provided to 
other refugees and humanitarian entrants.

3 

The majority of Vietnamese settled in Australia 
came to Victoria after the North Vietnamese 
Communist government took over their homeland 

at the end of the Vietnam War. Those already in 
Australia were offered permanent residence.

4 

The first wave of Vietnamese asylum seekers 

arriving in Australia by boats between 1976 and 
1981 were ‘processed for permanent residence 

immediately upon arrival’.
5
  

 

 

Article 3(a) - To ensure that any person whose rights or freedoms as herein recognised are violated 

shall have an effective remedy, notwithstanding that the violation has been committed by persons 

acting in an official capacity. 

Habib v Commonwealth [2010] FCAFC 12 
stipulates executive privilege: one cannot bring a 

private suit to compensate violated rights because 
the violation has been committed by persons acting 
in an official capacity. In this case it was also shown 

that a failure to act does not give rise to a breach of 

There is limited information on breaches of rights 
from this historical time, including information 

regarding the rights of people that have been 
breached or the compensation of that breach. 

 

                                                             
1 Asylum Seeker Resource Centre, Detention and Refugee Statistics (31 March 2016) Asylum Seeker Resource Centre 

<http://www.asrc.org.au/resources/statistics/detention-and-refugee-statistics/>. 
2 Australian Human Rights Commission, Questions and Answers About Refugees & Asylum Seekers (2005) Australian 
Human Rights Commission <http://www.humanrights.gov.au/publications/questions-and-answers-about-refugees-asylum-

seekers#q9>.  
3 Ibid.  
4 Museum Victoria, History of Immigration from Vietnam <https://museumvictoria.com.au/origins/history.aspx?pid=97>. 
5 Parliament of Australia, Immigration detention in Australia (20 March 2013) Parliament of Australia 

<http://www.aph.gov.au/About_Parliament/Parliamentary_Departments/Parliamentary_Library/pubs/BN/2012-

2013/Detention#_ftnref11>. 



duty. 

Only 6 of 41 determinations of United Nations 
treaty compliance committees have been fully 

remedied and 8 have been partially remedied.
6 

 

In 2014-15, there were 4,404 cases before the 
Refugee Review Tribunal (RRT).

7 

Less than 1% of cases were set aside to be judicially 
reviewed by the RRT.

8 

Article 6(1) - Every human being has the inherent right to life. This right shall be protected by law. No 

one is arbitrarily deprived of that right. 

In 2015, there were 188 recorded incidents of self-

harm at the detention centre in Nauru.
9 

 

Australia voluntarily took part in the Orderly 

Departure Program established by agreement 
between the UNHCR and Vietnam. Resettlement 
under the program began in 1982.

10 

Article 7 - No one shall be subjected to torture or to cruel, inhuman or degrading treatment or 

punishment. 

The United Nations Special Rapporteur on Torture 
found that various aspects of Australia’s asylum 
seeker policies violate the Convention Against 

Torture and Other Cruel, Inhuman or Degrading 
Treatment or Punishment.

11 

The report found that a number of Australia’s 

policies contributed to breaches of the Convention, 
including: 

- indefinite detention of asylum seekers on Manus 

Island, 

- harsh conditions, 

- frequent unrest and violence inside the centre, and 

- the failure to protect vulnerable individuals. 
12 

The report also found recent amendments to the 

There is no readily available information about the 
infliction of torture or cruel, inhuman or degrading 
treatment or punishment while under the control of 

Australian authorities.  There was very limited 
detention of Vietnamese refugees during this 
period, and therefore there are no comparable 

issues. 

 

 

                                                             
6 Remedy Australia, Cases about arbitrary detention Remedy Australia <http://remedy.org.au/cases/subject/2/>. 
7 Department of Immigration, Annual Report 2014-15: Migration Review Tribunal and Refugee Review Tribunal, 

Administrative Apeals Tribunal, 16 <http://www.aat.gov.au/aat/files/MRDAnnualReports/MRTRRTAR201415.pdf>.  
8 Ibid 15.  
9 Australian Human Rights Commission, The Forgotten Children: National Inquiry into Children in Immigration Detention 
2014, 259 <https://www.humanrights.gov.au/sites/default/files/document/publication/forgotten_children_2014.pdf>. 
10 Racism No Way, Fact Sheets: Australian Communities: Vietnamese Australians (2015) Racism No Way 

<http://www.racismnoway.com.au/teaching-resources/factsheets/76.html>. 
11 Advisory Committee of Huma Rights Law Centre, UN finds Australia’s treatment of asylum seekers violates the 
Convention Against Torture (9 March 2016) Human Rights Law Centre <http://hrlc.org.au/un-finds-australias-treatment-of-

asylum-seekers-violates-the-convention-against-torture/>. 
12 Ibid. 



Maritime Powers Act 2013 (Cth), which give the 
Government unprecedented powers to detain and 
return asylum seeker intercepted at sea, also violates 

the Convention.  

Finally, the Special Rapporteur found that the 
response of the Australian Government to 

complaints made against the harsh conditions were 
not adequate.

13
  

Article 9(1) - Everyone has the right to liberty and security of person. No one shall be subjected to 

arbitrary arrest or detention. 

As of 30 November 2015, the average period in 

closed immigration detention was 446 days.  
Further, 436 people have been held in immigration 
detention for over 2 years.

14 

On 6 August 2013 there were 52 asylum seekers 
being held in detention for an indefinite period of 
time, as a result of receiving an adverse security 

assessment. 

There have been 10 determinations by United 

Nations treaty compliance bodies finding that 
people claiming asylum have been arbitrarily 
detained:

15
  

The government voluntarily took in 50,000 refugees 

from refugee camps in Thailand, the Philippines, 
Malaysia, and Indonesia.

16 

While their claim to asylum was being processed, 

asylum seekers were given accommodation in 
Migrant Hostels onshore in Australia.

17 

Some asylum seekers were held at Villawood 

Detention Centre, and were not allowed to leave the 
facility until their claim to asylum was processed.  

This process took more time for second wave 
arrivals by boat.

18
  

Article 9(5) - Anyone who has been the victim of unlawful arrest or detention shall have an enforceable 

right to compensation. 

A v Australia:
19

 found A, an asylum seeker, had 

been arbitrarily detained for 5 years, and the 
UNHRC recommending that A be provided with an 
effective remedy, including adequate compensation 

for the length of the detention to which A was 
subjected.20 Australia rejected the 

The ICJV has not been able to access information 

on the availability of compensation for Vietnamese 
asylum seekers who were unlawfully arrested or 
detained. 

                                                             
13 Joshua Dale, ‘The Commonwealth’s duty of care to asylum seekers in immigration and detention’ (2015) 128 Precedent 

45.  
14 Australia Human Rights Commission, Immigration detention and human rights (1 January 2014) Australian Human 

Rights Commission <https://www.humanrights.gov.au/our-work/asylum-seekers-and-refugees/projects/immigration-

detention-and-human-rights>. 
15 See, for example, Baban v Australia, UN Doc CCPR/C/78/D/1014/2001 (mandatory immigration detention is arbitrary 
detention); Bakhtiyari v. Australia, UN Doc CCPR/C/79/D/1069/2002 (keeping children in mandatory immigration 

detention for two years violates duty to protect children's rights); Remedy Australia, Cases about arbitrary detention 

Remedy Australia <http://remedy.org.au/cases/subject/2/>. 

16 Robert Manne, Asylum Seekers (September 2010) The Monthly <https://www.themonthly.com.au/nation-reviewed-robert-
manne-comment-asylum-seekers-2706>.  
17 John Higley, Nations of Immigrants: Australia and the USA Compared (Edward Elgar Pub, 2009) 23.  
18 Janet Phillips and Harriet Spinks, Immigration detention in Australia (20 March 2013) Parliament of Australia 

<http://www.aph.gov.au/About_Parliament/Parliamentary_Departments/Parliamentary_Library/pubs/BN/2012-
13/Detention>. 
19 Communication No. 560/1993, UN Doc CCPR/C/59/D/560/1993 (30 April 1997). 
20 A v Australia,  UN Doc CCPR/C/59/D/560/1993. 



recommendations, and did not provide any remedy, 
including compensation.

21
 

 

There are a further nine similar cases where no 

compensation has been paid by the Australian 
Government.

22
  

Article 10 - All persons deprived of their liberty shall be treated with humanity and with respect for 

the inherent dignity of the human person 

The detention centres are not only stripping 

‘innocent people of their dignity’;
23

 there are 
increasing claims that the harsh conditions within 
the centres are psychologically damaging.

24 

In 2012-2013, there were 846 reported incidents of 
self-harm across Australia’s immigration detention 
network. The detrimental mental health impact of 

prolonged and indefinite detention is well 
documented.    

We have not been able to source information on the 

quality of Indian Ocean refugee camps in the late 
1970s and 1980s. Neither have we been able to 
source information about the treatment of asylum 

seekers detained at Villawood Detention Centre 
while their claims to asylum were being processed. 

Article 24(2) - Every child shall be registered immediately after birth and shall have a name. 

There is no information about naming or registration 
of children born to asylum seekers in detention. 

We do not have information about the registration 
of individual children. Census data shows that 

numbers of people with Vietnamese heritage grew 
rapidly between 1976 and 1981, from 2,427 to 
41,096.

25 

Article 24(3) - Every child has the right to acquire a nationality. 

Section 21(8) of the Australian Citizenship Act 2007 
(Cth) provides, in summary, that a citizenship 

application for a child will be approved if the 
Minister for Immigration and Border Protection is 

satisfied that the child: 

- was born in Australia; 

- is not a national or citizen of any country; 

- has never been a national or citizen of any country; 

Until 20 August 1986, the Australian Citizenship 
Act 1948 (Cth) granted citizenship to all children 

born on Australian territory. After that date, 
children born in Australia are granted Australian 

citizenship only if at least one parent is an 
Australian citizen or permanent resident: Australian 
Citizenship (Amendment) Act 1986 (Cth).  

                                                             
21 Australian Human Rights Commission, Right to security of the person and freedom from arbitrary detention Australian 
Human Rights Commission <https://www.humanrights.gov.au/right-security-person-and-freedom-arbitrary-detention>. 
22 See: Remedy Australia, Cases about arbitrary detention Remedy Australia <http://remedy.org.au/cases/subject/2/>. 
23 Sayomi Ariyawansa, Australia’s Treatment of Refugees is Unnecessarily Harsh (2005) Future Leaders 

<http://www.futureleaders.com.au/young_writers/pdf/What_Difference_Writing/Sayomi_Ariyawansa.pdf>.  
24 Ibid. 
25 Racism No Way, Fact Sheets: Australian Communities: Vietnamese Australians (2015) Racism No Way 

<http://www.racismnoway.com.au/teaching-resources/factsheets/76.html>. 



and 

- is not entitled to acquire the nationality or 
citizenship of a foreign country.

26
  

Asylum seeker children who arrive in Australia 
alone without a parent or guardian are subject to 
mandatory detention. Under Australian law, the 

Minister for Immigration and Border Protection is 
the legal guardian of ‘non-citizen’ unaccompanied 
children.

27
  

The Minister has a range of responsibilities as the 
legal guardian of stateless children. This creates a 

conflict of interest, as the Minister is also 
responsible for making decisions about granting 
visas and transferring children to Nauru.

28
  

About 90 asylum seeker children have been returned 
to Nauru, after the High Court threw out the 
challenge to Nauru offshore immigration 

detention.
29

  

As of 31 March 2016, there are 384 children in 

detention centres.
30 

Article 26 - All persons are equal before the law and are entitled without any discrimination to the 

equal protection of the law. In this respect, the law shall prohibit any discrimination and guarantee to 

all persons equal and effective protection against discrimination on any ground such as race, colour, 

sex, language, religion, political or other opinion, national or social origin, property, birth or other 

status. 

Under Australia’s system of mandatory immigration 
detention, all non-citizens who are in Australia 
without a valid visa must be detained, including 

children.
31

  

In 2015, the Australian Government sent a group of 

Vietnamese asylum seekers back to Vietnam, where 
three individuals of the group have been detained.

32 

In April 2016, the Australian Government deported 

Australia resettled a total of 108,808 Vietnamese 
refugees through the Orderly Departure Program, 
according to UNHCR statistics over 1975-1997.

34
 

Whether this process involved preferential 
treatment or discrimination is unknown to the ICJV. 

                                                             
26 See also comment Nick Olle, The Law and the Little Boy The Global Mail 
<https://law.anu.edu.au/sites/all/files/coast/the_law_and_the_little_boy_the_global_mail.pdf>. 
27 Australian Human Rights Commission, Information about children in immigration detention Australian Human Rights 

Commission <https://www.humanrights.gov.au/information-about-children-immigration-detention>. 
28 Ibid. 
29 Elizabeth Byrne and Stephanie Anderson, High Court throws out challenge to Nauru offshore immigration detention; 

Malcolm Turnbull vows people smugglers will not prevail (3 February 2016) ABC News (online) 

<http://www.abc.net.au/news/2016-02-03/high-court-throws-out-challenge-to-offshore-detention/7135504>. 
30 Asylum Seeker Resource Centre, Detention and Refugee Statistics (31 March 2016) Asylum Seeker Resource Centre 
<http://www.asrc.org.au/resources/statistics/detention-and-refugee-statistics/>. 
31 Australian Human Rights Commission, Information about children in immigration detention, Australian Human Rights 

Commission <https://www.humanrights.gov.au/information-about-children-immigration-detention>. 
32 Nicole Hasham, Vietnamese asylum seekers returned by plane in the dead of night: reports (27 July 2015) The Sydney 
Morning Herald (online) 

<http://www.smh.com.au/federal-politics/political-news/vietnamese-asylum-seekers-returned-by-plane-in-the-dead-of-night-

reports-20150727-gil671.html>. 



Vietnamese asylum seekers whose claims were 
rejected by Australia.  On arrival in Vietnam, the 
men were sentenced by Vietnamese authorities to 

imprisonment periods between two and three years, 
for the crime of seeking asylum.

33 

 

                                                                                                                                                                                              
34 See: Robinson, W. Courtland, Terms of Refuge, London: Zed Books, 1998, Appendix 1 and 2. 
33 Reuters in Hanoi, Vietnam jails four asylum seekers returned by Australia (27 May 2016) The Guardian (online) 

<http://www.theguardian.com/australia-news/2016/may/26/vietnam-jails-four-asylum-seekers-returned-by-australia>. 


