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First they came for the Socialists, and I did not speak out— 

because I was not a Socialist. 

Then they came for the Trade Unionists, and I did not speak out— 

because I was not a Trade Unionist. 

Then they came for the Jews, and I did not speak out— 

because I was not a Jew. 

Then they came for me—and there was no one left to speak for me. 

Martin Niemoller 

 

 

Introduction 
 

Fortunately, we are a far cry in this country from such a legal and political catastrophe but there is 

more than a grain of relevance in this quotation. The point of Niemoller’s observation is that events 

can follow a slippery slope from laws that have a degree of political reasonableness, albeit with 

jurisprudential shortcomings, to laws that only have reasonableness to the controllers of a 

totalitarian state and with a total absence of jurisprudential justification. It is a fundamental 

assumption of democracy that a democratic state cannot descend into such a state of unlawfulness. 

However, when it becomes politically popular to demonise specific enemies of the state such as 

“terrorists”, asylum seekers, people smugglers, bikies, drug addicts and even Judges; dissent invites 

almost universal denigration. When society has reached this point, irrespective of democratic 

underpinnings and processes, warning bells should ring to remind us that the electoral process is not 

a guarantee of a civilised society but that an additional determinant becomes increasingly essential 

and that determinant is called “The Rule of Law”. 

When confronted with politically popular mantras such as “being tough on crime”, “Judges are too 

soft”, “stop the boats”, “destroy the bikies” the voice of the Rule of Law is hushed in the fury of the 

political windstorm. This is not to say that we shouldn’t be concerned about the prevalence of crime 

or that Courts administer justice or that boat people, bikies and drug addicts are real issues. It can 

also be argued that International Treaties to which our government is signatory are burdensome 

obstacles to political solutions and have to be ignored.  But it is critical that we find the point where 

these political issues properly intersect with basic jurisprudential safeguards and particularly the 

fundamental safeguard of the Rule of Law. 
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If political popularity becomes ubiquitous across political parties, jurisprudential caution becomes a 

casualty and then the lawyer may ask the question of where are we in Niemoller’s hierarchy? Is the 

lawyer who pleads for the Rule of Law the next category in this hierarchy? 

The purpose of this paper is to explore the extent to which our institutions of government are both 

capable of and committed to ensuring a proper balance between the need to protect the public and 

the need to adhere to the constraints imposed by the Rule of Law. So often, in emergencies, the Rule 

of Law is the first casualty thus creating a precedent that can virally corrupt the legal process. This 

gives rise to the question of whether the abandonment of the Rule of Law is really in the long term 

interest of the public.  

The Ascendancy of positivism 
 

More by default than merit, the positivist theory of law has been dominant in Western institutions 

irrespective of the legal systems in place. From the time of monarchical rule to the age of 

Parliamentary sovereignty it has been the principle legal theory supporting the acceptance of the 

doctrine “the law is the law”. Its virtue is that it leads to certainty and eliminates disputes as to 

whether the content complies with romantic concepts such as justice, morality or human rights. 

Once the law is adopted by a legitimate entity that has power to pass the law and which also has 

power to enforce it, then, according to positivist theory, the law is the law and demands obedience 

from those to whom it applies. The counter theory which has never gained practical traction is the 

Natural law theory. It is rejected for many reasons but the main reason for its rejection is its lack of 

certainty. What on earth does “Natural law” mean and is it open to challenge any law on the basis 

that it offends “Natural law”. We will see later that there has emerged over time a more specific 

concept which we call “The Rule of Law” which is still not clearly understood but at the moment, 

positivist theory is the underpinning of our legal system here in Australia and in the Western world. 

One of the faults with this positivist theory is that it can empower authoritarian states such as that 

of the Nazi regime of Hitler in the thirties and forties of the last century. The laws of that regime 

have attracted the attention of a leading German jurist1.  

Ever since the decision of the High Court in Lloyd v Wallach2 there has been acceptance of legislative 

validity to laws that on the basis of their formal interpretation are challenging to the concept of the 

protection of the rights and freedoms of the individual.  

In Lloyd v Wallach3 the War Precautions Act 1914 empowered the Governor General to make 

regulations for securing the public safety and defence of the Commonwealth. Pursuant to that 

power the Governor General did in fact make War Precautions regulations and Regulation 55(1) was 

as follows: 

                                                             
1
 See pages 8-9 

2 1915 20 CLR 299 
3 supra 
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“Where the Minister has reason to believe that any naturalised person is disaffected or disloyal, he 

may, by warrant under his hand, order him to be detained in military custody in such places as he 

thinks fit during the continuance of the present state of war” 

In the exercise of this power, the Minister issued such a warrant but without giving any reason. The 

affected person sought Habeas Corpus and swore an affidavit that he was not disloyal or disaffected 

and the Minister was called to give evidence but objected to provide reasons for his decision and 

maintained that he simply had to have a belief to justify his action. The Supreme Court of Victoria 

granted the applicant’s writ and in response, the Minister appealed that decision. 

Sadly, there was no appearance or representation on the part of the respondent with the result that 

some of the real and substantive issues were never canvassed. The basis of the appeal was that the 

lower Court had declared that the regulation which empowered the detention of Wallach was ultra 

vires the Act. There were other issues raised but that of ultra vires was the central issue dealt with 

by the High Court. 

Two of many issues which were not canvassed in the case were: 

1. Whether the Regulations and the provisions of the Act that empowered the making 

of the regulations were ultra vires the legislative powers of the Commonwealth; 

2. Whether the regulations offended the provisions of Chapter III of the Constitution in 

that they authorised the Executive to secure imprisonment of a person. 

The Court dealt with the case as an issue mainly of statutory interpretation. Isaac J concluded4: 

The prisoner said he was in fact not disaffected or disloyal. That was nothing to the point, 

because the Court was not the appointed tribunal to consider that question, and its opinion 

on the subject is immaterial. That duty was entrusted by Parliament to the Minister and to 

him alone; and the prisoner’s assertion was irrelevant as to whether the Minister did his 

duty, which is the only question to consider. 

In the result, my opinion is that the regulation was valid, the Minister did his duty, the 

warrant was good, and the prisoner should not have been discharged. 

Perhaps an unintended consequence of this decision was an ongoing belief that there were little 

limits on the constraints on Parliament to pass laws. Quite apart from the technical legal issues, 

there was absolutely no mention made in the decision of the Court of the effect that being at war 

might have on statutory interpretation. McHugh J referred approvingly to the decision of Lloyd v 

Wallach in Al-Kateb v Godwin and Others5 . In that case, the Appellant was an illegal non-citizen who 

had failed to obtain a valid Australian visa. The requirement of the Migration Act was that in the 

event he was to be deported to another country. However, it was impossible to find another country 

to take him with the result that it was argued that he was permanently incarcerated as a result of an 

executive order whereas such incarceration was the sole responsibility of the Judiciary pursuant to 

Chapter III of the Constitution. McHugh J, citing Lloyd v Wallach as authority commented: 

                                                             
4 Supra p 309 
5 Al-Kateb v Goodwin and others (2004) HCA 37 
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“No member of the Court suggested that the regulation infringed Ch III of the Constitution”6 

As pointed out, the Respondent Lloyd was unrepresented and there was no appearance on his 

behalf at the hearing with the result that their Honours were unaided by legal argument on his 

behalf. The substantive legal issues relating to power were never canvassed in argument. While not 

part of the ratio in McHugh’s J finding, his acceptance of the decision in Lloyd v Wallach is indicative 

of its legacy in establishing the limits or rather, lack of limits of constraints on the Commonwealth 

legislature. 

Another unsatisfactory feature of Lloyd v Wallach was the failure of any members of the High Court 

to refer to Potter v Minahan7. This case is discussed later8 but in it, O’Connor J referred with 

approval to Maxwell on Statutes 4th ed, p 121 stated: 

“It is always necessary, in cases such as this where a Statute affects civil rights. To keep in 

view the principle of construction stated in Maxwell on Statutes, 4th ed, p 121..”There are 

certain objects which the legislature is presumed, not to intend and a construction which 

would lead to any of them is therefore to be avoided…..one of these presumptions is that the 

legislature does not intend to make any alteration in the law beyond what it explicitly 

declares, either in express terms or by implication; or, in other words, beyond the immediate 

scope and object of the Statute. …It is in the last degree improbable that the legislature 

would overthrow fundamental principles, infringe rights, or depart from the general system 

of law, without expressing its intention with irresistible clearness.”9 

Kirby J impliedly revisited Lloyd v Wallach in Al-Kateb10 and in referring to the war time cases 

involving detention without judicial oversight concluded: 

“I regard them of doubtful authority in the light of legal developments that occurred after they 

were written.” 

This doctrine of a requirement of unambiguous language necessary to deprive a citizen of 

fundamental rights such as the right to freedom was adopted in Coco v The Queen11 . O’Connor J was 

not a member of the Court in Lloyd v Wallach but Griffiths CJ certainly was and must have known of 

the decision in Potter but made no reference to it. That may have been due to the fact that the 

respondent was unrepresented but it demonstrates how poorly Lloyd v Wallach was argued. 

Straws in the wind 
 

Whether intentionally or not, this decision in Lloyd v Wallach established at an early point in the 

history of the High Court, the paramountcy of Parliament, unrestrained by considerations of the Rule 

                                                             
6 Supra pa 588 
7 (1908) 7 CLR 277 
8 See page  infra 
9
 Potter v Minahan supra page 303 

10 Supra at page 165 
11 (1994) CLR 179 and see page  infra 
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of Law. The real issue of whether or not the Defence power was sufficient to confer on a person 

appointed by regulation, power to incarcerate individuals without showing cause was never 

debated. The question was visited by Dixon J in Communist Party case12 but left unresolved.  

“The power is ancillary and incidental to sustaining and carrying on good government. 

Moreover, it is government under the Constitution and that is an instrument framed in 

accordance with many traditional conceptions, to some of which it gives effect, as for 

example, in separating the judicial power from other functions of government, others of 

which are simply assumed. Among these I think it may fairly be said that the rule of law 

forms an assumption.”13 

In that case, Dixon J emphasised that the Defence power could not be interpreted to protect 

legislation that ordinarily would not fall within the competence of the Federal Government. 

Specifically the legislation under consideration in the Communist Party case had the effect of putting 

the assets of the Communist party into receivership and this was not an area of power pursuant to 

section 51 of the Constitution. Dixon J went on to make the point that extreme situations might 

justify an extension of the Defence power and one circumstance was when Australia is involved in 

deadly armed conflict with a mortal enemy as was the case in WW II. In the end, he did not seem to 

rest his judgement on the interference with personal freedoms or concerns with the Rule of law 

despite the previous observation but simply on the fact that legislation relating to receivership and 

deprivation of employment rights did not fall within Federal legislative competency. Dixon J was of 

the opinion that there was insufficient evidence to justify the Court extending the defence power to 

authorise Parliament to pass receivership laws or laws in relation to employment but may have done 

so had the threat to national security been more compelling.  Nevertheless his introduction of the 

Rule of Law as an assumption of the Constitution was certainly not unintentional as he was clearly 

offended by the legal concept that the government by an Act of Parliament could close down a 

political party. He was clearly aware of the reach of positivist theory and its faults and had this to say 

about the power of the Executive branch of government: 

“History and not only ancient history, shows that in countries where democratic institutions 

have been unconstitutionally superseded, it has been done not seldom by those holding the 

executive power. Forms of government may need protection from dangers likely to arise 

from within the institutions to be protected. In point of constitutional theory the power to 

legislate for the protection of an existing form of government ought not to be based on a 

conception, if otherwise adequate, adequate only to assist those holding power to resist or 

suppress obstruction or opposition or attempts to displace them or the form of government 

they defend.”14 

The full ramifications of this observation of Dixon J (as he then was) have never been fully explored 

in the context of Australian jurisprudence. However, the warning against granting too much power 

to the Executive is clear. We will see later that in relation to the development of immigration law, 

judicial scrutiny of the powers that these laws confer on the Executive have not been examined in 

the context of this observation of Dixon J. The fact is that in a positivist jurisdiction and in the 

                                                             
12

 Australian Communist party v The Commonwealth of Australia and ors ((1951) CLR 1 
13 Supra pa 183 
14 Communist party case supra pages188-189. 



      
 

7 
 

absence of statutory constraints such as the tenth amendment to the US Constitution (frequently 

referred to as a Bill or Rights) there are limited restraints on our own Federal legislature if it passes 

laws within the powers conferred by section 51. 

However, there has lingered, albeit with not a great deal of success, the principle of Potter15 that 

seems to run counter to Lloyd v Wallach and it is to do with a principle of statutory construction that 

places constraints on the legislature in depriving citizens of fundamental civil rights. This principle, 

which accords with concepts of the Rule of Law, has been an unchallenged if not fully recognised 

authority for over one hundred years. 

 

Potter’s case was taken up by the minority in Al-Kateb16. In referring to Potter v Minahan Gleeson J  

stated17: 

“where what is involved is the interpretation of legislation said to confer upon the Executive 

a power of administrative detention that is indefinite in duration, and that may be 

permanent, there comes into play a principle of legality which governs both Parliament and 

the  Courts…Courts do not impute to the legislature an intention to abrogate or curtail 

certain human rights or freedoms (of which personal liberty is the most basic) unless such an 

intention is clearly manifested by unambiguous language, which indicates that the 

legislature had directed its attention to the rights or freedoms in question, and has 

consciously decided upon abrogation or curtailment.”  

Gleeson J was a dissenting Judge in Al-Kateb in which the majority ignored Potter v Minahan 

 

This brief introduction to the question of the influence of the Rule of Law as a legal principle in 

Australia today suggests two conflicting themes. One is the strict interpretation of legislation that 

gives effect to its literal meaning without consideration of wider principles such as the civil rights 

consequences. The other, which would appear not to have ascendency is the principle of Potter and 

Minahan and the expressions of Constitutional presumptions echoed by Dixon J in The Communist 

party case.  

In a jurisprudential sense, this dichotomy is not surprising as it echoes the ongoing discussion as to 

the role of positivist theory in the development of law and Statutory interpretation as against what 

is loosely described as Natural law theory. The Constitution is a document representing a Federalist 

compromise whereby the various colonies would surrender some of their autonomy to a new 

Federal institution. As a result, in so far as the powers of the existing colonies intersected with the 

proposed new Federal body, there was strong emphasis in the negotiating phase and in the final 

document itself on the powers surrendered to the Commonwealth Parliament. This colonial versus 

Commonwealth debate carried over into the actual structure of the Commonwealth body with 

emphasis on the one hand on State’s rights carrying over into the composition of the senate. While 

                                                             
15

 Potter V Minahan supra 
16 Al-Kateb supra 
17 575 
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the draftsmen of the Constitution were lawyers, It would appear from the extensive commentaries 

of Sir Robert Garran18 who himself was one of the draftsmen, that little attention was given to 

strictly jurisprudential issues. One of the cornerstones of the Constitution has emerged as the 

doctrine of the Separation of Powers. According to Garran19 little attention was given to this concept 

and it only emerged as a major influence on constitutional interpretation many years later. 

According to Garran, the creation of the conceptual doctrine of Separation of powers was the result 

“…of a draftsman’s neat arrangement, without any hint of further significance.”20 Garran’s book was 

published two years after the decision of the High Court in the Boilermaker’s case21 and his comment 

is at odds with the observations of the majority in the Boilermaker’s case when referring to the 

structure of the constitution in relation to the separation of powers. Dixon CJ with McTiernan, 

Fullagar and Kitto JJ made the following comment in the Boilermakers case: “it would be difficult to 

treat it as mere draftsman’s arrangement”22, which on the face of it, would seem to vary from the 

view taken by Sri Robert Garran. 

To the extent that this absurdly brief discussion of the origins of our Constitution has any accuracy, it 

would appear that positivist issues and theory were paramount in what must have been a tortuous 

process of securing colonial consent to the surrender of powers to a new Commonwealth body. This 

compact has come to represent a challenge to Jurists who have sought to breathe some 

fundamental jurisprudential constraints on our Federal legislature.  

In the wake of the Nazi insults to jurisprudence, there arose a vigorous questioning of the limits of 

positivism23. The famous German jurists, Professor Radbruch published his famous Five minutes of 

legal philosophy (1945)24 immediately after the war and his first Minute is: 

“An order is an order’ the soldier is told. ‘A law is a law’, says the jurist. The soldier, however, 

is required neither by duty nor by law to obey an order whose object he knows to be a felony 

or a misdemeanour, while the jurist – since the last of the natural lawyers died out a hundred 

years ago – recognises no such exceptions to the validity of the law or to the requirement of 

obedience by those subject to it. A law is valid because it is a law, and it is a law if, in the 

general run of cases, it has the power to prevail” 

In another article Statutory Lawlessness and Supra-Statutory Law (1946)25Radbruch argues the 

failure of positivism: 

“Positivism, with its principle that ‘a law is a law’, has in fact rendered the German legal 

profession defenceless against statutes that are arbitrary and criminal. Positivism is, 

moreover, in and of itself wholly incapable of establishing the validity of statutes. It claims to 

prove the validity of a statute simply by showing that the statute had sufficient power behind 

                                                             
18 Prosper the Commonwealth; Sir Robert Garran Angus and Robertson Melbourne 1958 
19 Page 194 
20 Ibid 
21 (1956) 94 CLR 254 
22 Ibid page 274 
23 See for instance The Concept of Law; H A L Hart 1961 
24

 Five Minutes of Legal Philosophy (1945) published in Oxford Journal of Legal Studies Vol 26, No 1 (2006) 
pp13-15. 
25 Published in Oxford Journal of Legal Studies, Vol 26, No 1 (2006) pp 1-11 
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it to prevail. But while power may indeed serve as a basis for the ‘must’ of compulsion, it 

never serves as a basis for the ‘ought’ of obligation or for legal validity.”26 

Radbruch goes on to argue that there is a point in the legislative process where laws are so devoid of 

justice as to lose any semblance of validity. In order to describe such laws he has coined the phrase 

“Statutory lawlessness”. 

People would argue with some justification that we are a far cry from the jurisprudential travesties 

of Nazi Germany but the question in this paper is “Do we have to reach that point before we 

acknowledge our commitment to the Rule of Law and if not, where and how do we stop?” 

One of the difficulties in such a discussion and one which worries members of the High Court and 

has worried past members is the problem of giving some specific meaning to the concept of the Rule 

of Law. This involves the question “are there any principles of the doctrine of the Rule of Law that 

are so established in our law as to be compelling interpretive aids that assist in reading down the 

literal effects of legislation?” 

The components of The Rule of Law 
 

The concept of the Rule of Law is poorly understood and has almost assumed the status of a cliché. 

At a political level the phrase is used to reassure citizens that we are fortunate to live in a Rule of 

Law society without giving specific meaning to the concept. It is therefore timely to pause and 

consider what the concept really means and then measure its meaning against the reality of where 

we are today in relation to the Rule of Law. While Professor Radbruch wrote about the limits of 

Statutory power before laws became “lawless” there are many wider considerations that embrace 

issues such as the breaking down of the walls separating the three branches of government which 

gives rise to the inquiry of the extent to which the Executive, for instance has moved beyond Rule of 

Law containment.  

Professor George Williams27has kindly made available to me the text of his Sir William Blackburn 

lecture delivered in Canberra on the 12th May 2015. In an extraordinary research exercise, Professor 

Williams identified at least 350 legislative enactments in Australia (the majority being Federal Acts) 

that infringe one or more of five rights that are fundamental to Australian democracy. The Five 

offended rights are: 

1. Freedom of speech; 

2. Freedom of the press; 

3. Freedom of association; 

4. Freedom of movement; 

5. Freedom to protest. 

The depth and breadth of these legislative infringements so alarm Professor Williams that he 

concludes: 

                                                             
26

 Ibid page 6 
27 Anthony Mason Professor, Scientia Professor and Foundation Director, Gilbert + Tobin Centre for Public Law, 
Faculty of Law, University of NSW. 
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“It is hard to see how these developments can be turned around, and respect for and 

adherence to basic democratic values among Australian parliamentarians restored” 

In 2006, former Lord Chief Justice of England and Wales, Lord Thomas Bingham gave a “Sixth Sir 

David Williams lecture” at Cambridge University entitled “The Rule of Law”28 (The lecture). It was a 

brief introduction to the concept and a brilliant achievement in identifying what he described as 

eight sub rules that demonstrated its breadth and influence. The overarching principle or, as Lord 

Bingham described it “the core of the existing principle is…that all persons and authorities within the 

state, whether public or private, should be bound by and entitled to the benefit of the laws  publicly 

and prospectively promulgated and publicly administered in the court.”29 

Without considering Lord Bingham’s eight sub rules, we will see that even with this generic and wide 

description of the Rule of Law, we are sadly able to demonstrate serious departures in the current 

operation of our institutions of government.  But let us measure our performance against the eight 

sub rules. 

First sub rule: Accessibility to the Law 
 

The first sub rule as stated by Lord Bingham is “the law must be accessible and so far as possible 

intelligible, clear and predictable.”30 

In the High Court case of Plaintiff M47/2012 v Director General of Security & on Act (1958) (The Act). 

The Appellant was a refugee within the meaning of Article 1 of the Convention relating to the status 

of refugees (1951) as amended by the Protocol relating to the status of refugees (1967) (The 

Convention) but was denied a visa because of an adverse National Security finding. 

Because of his status as a refugee he was entitled to the protections extended by the Convention 

and applied for a Protection Visa pursuant to section 36 of the Migration Act on the basis that he 

had a well-founded belief of persecution because of his religious and political beliefs if returned to 

Sri Lanka where he had been a member of the Tamil Tiger opposition in that country. Those facts 

were not in dispute and it was argued that this entitled the Plaintiff to a protection visa. 

The Plaintiff’s application was refused on the basis that ASIO had issued a security assessment that 

the Plaintiff was either directly or indirectly a risk to security within the meaning of section 4 of the 

Australian Security Intelligence Organisation Act 1979. The Migration Act provided an overall scheme 

for the granting and refusal to grant protection visas. One of the grounds for refusing a protection 

visa (a threat to national security) was to be found in Article 33 of the Convention (Section 

501(6)(d)(v)). However, the Act provided that in the event of the Minister refusing an application 

pursuant to this provision, the applicant for a visa had the right for a legal review. 

                                                             
28 http://www.cpl.law.cam.ac.uk/Media/THE%20RULE%20OF%20LAW%202006.pdf. Subsequently he had a 
book published base on this lecture called “The Rule of Law” by Thomas Bingham; Penguin books 2010. 
Coincidentally, at the time of writing this paper, Professor Williams indicated that he was about to speak at the 
Bingham centre on rule of law issues.  
29 The lecture page 3 
30 The lecture page 6 

http://www.cpl.law.cam.ac.uk/Media/THE%20RULE%20OF%20LAW%202006.pdf
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Quite apart from this, regulations made pursuant to the Act defined a number of classes of visas 

including a protection visa and went on to provide that a criterion for a successful application was an 

absence of a negative security assessment by ASIO in relation to which no right of legal review 

existed. 

The Court found by a majority that regulations introducing additional criteria to that provided in the 

Act were invalid and that the Plaintiff had a right to appeal the decision of the Minister. 

In the process, the Court was invited to make reference to the following legislation: 

1. The Migration Act Sections 14, 36, 40, 65, 116(1), 180(1)(c), 498, 501, 502(6)(d)(1), 

502, 503  

2. Migration Regulations: 

3. 2.43(1)(b), Schedule 1; item 1401; Sub class 866 and criterion 4002. 

4. The ASIO Act Section 37 and Section 45. 

5. The Convention Articles 1, 32 and 33. 

6. This is not to mention the various sub sections of these provisions. 

 

The complexity of the legislation is perhaps explained to a certain extent by the following statement 

of French CJ at page 58 : 

“Criteria in Schedule 2 may incorporate by numerical reference criteria bearing the relevant 

numbers and set out in Scheds 3, 4 and 5….Schedule 1 to the Regulations prescribes criteria, 

in Item 1401, for Protection (Class XA) visa. That is the part headed “Subclass 866 Protection” 

visa. The designation of that sub class identifies the part of the Sched 2 that applies in 

relation to the Protection (Class XA) visa. That is the part headed “Subclass 866 Protection”. 

That part of Sched 2 sets out, in Div 866.2, primary criteria to be satisfied at the time of the 

application for a protection visa and other primary criteria to be satisfied at the time of the 

decision. Secondary criteria are set out in Div 866.3” 

One should not overlook the adoption of the word “epexegitcal”31 by French CJ from the decision of 

the majority in NAGV32! 

I think that Lord Bingham would turn in his grave if he came across such an astoundingly indifferent 

legislative framework the consequence of which is the long term if not lifelong detention of a 

refugee.  

It was argued by the Defendant that regulations made under the Act that prescribed criteria 

additional to that prescribed by the Act empowered the decision to deny a protection visa and 

placed that decision beyond the appeal provisions provided in the Act.  

The majority of the Court decided that this particular regulation was ultra vires the Act as it 

effectively passed to ASIO the power to deny an application whereas the Act clearly provided that 

                                                             
31 Ibid  page 32 
32 (2005) 222 CLR 161 at page 179 
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this was the function of the Minister for Immigration. Accordingly the Plaintiff’s case fell into the 

range of cases in respect of which a right to appeal to the AAT existed. 

Six Judges gave separate and different judgements in a 187 page publication. The dissenting 

judgement of Heydon J occupies 53 pages. The complexity of the legislation is equalled by the 

complexity of the judgements of the different members of the High Court. 

The fact that the permanent if not lifelong detention of a person by administrative act involved the 

disentangling of a range of ad hoc complex pieces of patchwork quilt legislation coupled with 187 

pages of legal observations of seven expert lawyers assisted by sixteen barristers who appeared for 

the various parties in the case is an extraordinary challenge to Lord Bingham’s first sub rule. It also 

raises a real question about the doctrine that ignorance of the law is no excuse. Decisions of the 

High Court are replete with similar examples.  

Second sub rule: Law v Discretion 
 

Lord Bingham’s second sub rule is that: questions of legal right and liability should ordinarily be 

resolved by application of the law and not the exercise of discretion”33. 

Lord Bingham made the point that whenever the word “may” occurs in legislation it indicates a 

discretion. It is one thing for a Court to have a discretion after hearing all the evidence and then 

pronouncing on that evidence. For instance, a judge in an application for bail has a discretion, after 

hearing evidence and submissions to either grant or not grant bail. A judge has a similar discretion 

when sentencing criminals in cases where only a maximum penalty is specified. The process of 

exercising the discretion is transparent and the decision subject to appeal. The real problem about 

discretions conferred by the legislature arises where there is no transparency, no explanation called 

for and no oversight or review. The discretion can be exercised without explanation and even if 

exercised capriciously, no redress is available to affected people. 

The National Security Information (Criminal and civil proceedings) Act 2004  is an all embracing piece 

of legislation that confers upon the Attorney General wide ranging discretion to determine the 

extent to which National security information is permitted to be admitted in evidence in Criminal 

and Civil proceedings. For example Section 38F (2) provides that upon receiving documents from a 

party that contains national security information the Attorney General may give the party any of the 

following: 

(a) A copy of the document with the information deleted; 

(b) A copy of the document with the information deleted and a summary of the 

information attached to the document. 

If the Attorney General does neither of these he or she merely has to advise the party in writing of 

his or her decision. On the face of the legislation, the effect of not doing either (a) or (b) is to prevent 

the admission of that evidence. It is worthwhile remembering that this discretion is granted to the 

Attorney General in civil proceedings. During the period in which the Attorney General is considering 

                                                             
33 The lecture page 10 
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the document, the hearing or that part of it which relates to the document, must be adjourned until 

the Attorney General has made a decision. 

The legislation, imposes penalties on parties to proceedings to bring to the attention of the Attorney 

General and information that is considered national security information after which, irrespective of 

the type of evidence, the Attorney General has to discretion to disallow the evidence in part or in all 

or to give directions as to how a summary of that evidence can be given so as to satisfy the Attorney 

General that national security information is not revealed. 

There is an interesting section 38L which empowers the Court to order compliance with the 

certificate of the Attorney General but or to vary the conditions contained in the Attorney General’s 

certificate. However, sub section (8) of this section provides that in making its decision the court 

must give the greatest weight to whether there would be a risk to national security if the evidence 

was allowed based upon the certificate of the Attorney General. 

In all of this, while the legislation ostensibly confers an overview power on the Court, the reality is 

that the Attorney General has a complete discretion to effectively decide on the admissibility of 

evidence in Criminal and Civil Trials.  

The only apparent guidelines, if they can be called such, governing the Attorney General’s discretion 

is the definition of national security in the act which is as follows: 

national security means Australia’s defence, security, international relations or law 

enforcement interests. 

The scope is profoundly enabling and is reminiscent of the discretion conferred on the Attorney 

General in Lloyd V Wallach34 which survived challenge in the High Court. 

The fig leaf oversight extended to the court by section 38L actually emphasises the unfettered 

discretion of the Attorney General  as the court is directed to give the greatest weight the risk of 

prejudice to national security. The Attorney General is the only person with intimate knowledge of 

how any evidence might or might not prejudice national security. 

Granting to the executive the power to rule on the admissibility of evidence in criminal and civil 

proceedings is a challenge to the concept of the rule of law requiring legal rights to be administered 

according to the law rather than according to discretion. 

 

 

Third sub rule: The Law should apply equally to all. 
 

Lord Bingham’s third sub rule is that the law of the land should apply equally to all, save to the 

extent that objective differences justify differentiation35. The Nazi regime under Hitler became 
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incredibly adept at adopting laws that were repugnantly directed to specific segments of the 

community while not applying to the wider community. These were the laws that became described 

by Professor Radbruch as “statutory lawlessness”36 

In October 2013, the Queensland Parliament enacted the Vicious Lawless Disestablishment Act 2013 

(“the VLAD Act”), the Criminal Law (Criminal Organisations Disruption) Amendment Act 2013(“the 

Disruption Act”) and the Tattoo Parlours Act 2013. The Tattoo Parlours Act amended the Liquor Act 

1992. In addition, there were amendments to the Criminal code and the Bail Act 1980. 

Before examining this legislation it is necessary to refer to the case of Stefan Kuczborski v State of 

Queensland37. In a sense, this is a non-case as the Plaintiff challenged the validity of the aforesaid 

legislation but was personally not in breach of any of its provisions. Accordingly, the case was almost 

factually bare. The majority of the Court decided that the Plaintiff had no standing and dismissed his 

application. What is illuminating about the case however is the legislation to which it gave rise. The 

complexity and inconsistencies would justify its inclusion under Lord Bingham’s first sub-rule. 

However, it is the extent to which specific segments of the population are exposed to punitive 

treatment for committing crimes that if committed by other members of the population would incur 

significantly less punishment.  

The VLAD Act provides that a vicious associate is a person who is a participant in the affairs of an 

association and in carrying out the purposes of the association commits a declared offence. Declared 

offences are to be found in the Queensland Criminal code and range from minor crimes where there 

is no minimum sentence to major crimes of violence and weapons. If a “vicious person” commits a 

declared offence then that person is subject to the normal penalties imposed by the criminal code 

plus a further ten years without provision for parole and to be served cumulatively. If, in addition to 

being a participant the vicious person is an office bearer of an “organisation” that person will be 

subject to a further fifteen years imprisonment to be served cumulatively. 

An association is defined in the VLAD Act as  

 (a) a corporation;  

(b) an unincorporated association;  

(c) a club or league;  

(d) any other group of 3 or more persons by whatever name called, whether associated 

formally or informally and whether the group is legal or illegal. 

The next piece of legislation in this programme to “destroy” motor cycle gangs (the expression of 

intent by the Premier of Queensland in introducing the legislation) is the Disruption Act under which  

the Criminal Code (Criminal Organisations) Regulations 2013 were promulgated. These Regulations 

define a “Criminal Organisation” and names 26 motor cycle clubs as criminal organisations. Sections 

60A, 60B and 60C prohibit certain acts by “any person who is a participant in a criminal 

organisation”. For instance, “being in a public place with two or more other persons who are 
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participants in a criminal organisation” is prohibited. The penalty is a minimum of six months 

imprisonment and a maximum of three years. There was widespread news coverage of three 

members of a bikie “criminal organisation” walking along the street on the Gold Coast in Queensland 

to purchase an ice cream and were arrested pursuant to section 60A. This then brought into play the 

amendments to the Queensland Bail Act which has specific provisions in relation to people “alleged” 

to be a member of a criminal organisation. The Chief Magistrate has ruled that Parliament has 

indicated that such people are an unacceptable risk to the community and should not be granted 

bail. The three people were placed in solitary confinement but eventually were bailed after three 

weeks. Subsequently, charges against them were withdrawn with the result that they had been 

deprived of their freedom in solitary confinement for three weeks without being convicted of any 

offence.  

In an amazing act of Parliamentary drafting dexterity, the Queensland Liquor Act was amended by 

the Tattoo Parlours Act and the provisions thus created made it an offence to enter or remain in 

licensed premises wearing or carrying a “prohibited item”. The provisions made it mandatory for the 

licensee to exclude such persons wearing a “prohibited item”. A prohibited item is an item of 

clothing or jewellery or an accessory that displays the name of a “declared criminal organisation, the 

club patch, insignia or logo”. 

Kuczborski lost his action but in a lone dissenting decision Hayne J in dealing with the Plaintiff’s 

argument that the impugned legislation offended the concept of equality in the law by targeting a 

specific segment of the population for special and unequally onerous punishment, commented that 

no precedent or authority had been advanced for the argument and accordingly the argument was 

rejected. Sadly, it would appear that no one quoted Mason CJ in Walker v New South Wales38: 

“It is a basic principle that all people stand equal before the law. A construction which results 

in a different criminal sanctions applying to different persons for the same conduct offends 

that principle”. 

There is a tacit acknowledgement in Lord Bingham’s paper as to the absence of any overarching legal 

principle that constrains legislatures from adopting what might be called discriminatory laws. 

Professor Radbruch’s appeal to the doctrine of statutory lawlessness certainly has no place in 

Australian law.  However Lord Bingham does quote with hope the observations of Justice Jackson in 

the US Supreme Court in 1949: 

“I regard it as a salutary doctrine that cities, states and the Federal Government must exercise their 

powers so as not to discriminate between their inhabitants except upon some reasonable 

differentiation fairly related to the object of regulation. This equality is not merely abstract justice. 

The framers of the Constitution knew, and we should not forget  today that there is no more effective 

practical guaranty against arbitrary and unreasonable government than to require that the principles 

of law which officials would impose upon a minority must be imposed generally. Conversely, nothing 

opens the door to arbitrary action so effectively as to allow those officials to pick and choose only a 

few to whom they will apply legislation and thus escape political retribution that might be visited 
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upon them if larger numbers were affected. Courts can take no better measure to assure that laws 

will be just than to require that laws be equal in operation”39  

It seems fair to say that on the basis of present authority, no such principle forms part of Australian 

law. 

In common law countries such as Australia, the law of negligence has evolved to provide protection 

and compensation to legal persons 

The law of negligence has evolved in common law countries such as Australia to ensure that legal 

persons40 have redress against legal persons whose actions or fail to act causes damage that is 

reasonably foreseeable. In principle this would mean that a person who drives a motor vehicle down 

the wrong side of the road at speed while under the influence of alcohol and collides with a 

pedestrian causing injury would be liable to an action in negligence giving rise to an award of 

damages. The Victorian Transport Accident Act, 1986 as amended from time to time changes all 

that. For instance, if the injured person suffers a bodily impairment of less than 11% no 

compensation other than financial loss such as loss of wages (and even this is curtailed) is payable. 

This means that a person can suffer a 10% loss of bodily function that will last for the rest of their life 

and have no redress against the negligent driver. If the impairment miraculously reaches 11% of 

total impairment then the injured person is entitled to $4,500 compensation. However, if that same 

driver ends up driving through the window of a major department store causing damage, the driver 

is liable according to the ordinary laws of negligence. Legislation that discriminates against victims of 

negligent motor vehicle drivers as well as unsafe work practices is widespread in Australia. Persons 

who  suffer damage as a result of the negligence of doctors, lawyers, plumbers, builders, electricians 

or the manufacturers of equipment are still protected by the law of negligence. 

As there is no applicable legal principle that prevents legislatures from discriminating against 

particular segments of the community, the legislature has a free hand to respond to any lobby group 

sufficiently powerful to persuade a government to pass discriminatory laws. 

 

Fourth sub rule: The law must guarantee fundamental rights. 
 

We come to the fourth sub rule in Lord Bingham’s excursion into the realm of legal purity but which 

is more appropriately described as the Rule of Law which is “the law must afford adequate 

protection of fundamental human rights”41. The previous discussion might suggest that this is not a 

principle of Australian law but it is in fact entrenched in our constitutional theory. In Potter v 

Minihan42 the High Court affirmed the principle that in the absence of unambiguous language to the 

contrary, legislation is to be interpreted as not interfering with basic human rights. 

                                                             

39 Railway Express Agency inc V New York 336 US 106 112-113 1949 
40

 Individuals as well as corporate entities 
41 The lecture page 16 et seq 
42 (1908) 7 CLR 277 



      
 

17 
 

In Coco v the Queen43 Two Federal Police officers impersonating telegraph officers entered the 

appellant’s house to install listening devices after obtaining approval pursuant to the privacy Act. 

One of the conditions of approval by Carter J was that the installation had to be undertaken by 

police officers on the premises. Coco was convicted of bribery as a result of evidence obtained from 

tapping his telephone conversations by means of the installation of the two police officers. Coco 

appealed on the basis that the evidence was obtained illegally as the installation of the listening 

device breached the conditions of the authority for their installations in that the entry of the police 

officers was tortious. 

Mason, Brennan, Gaudron and McHugh JJ observed44: 

“The Courts should not impute to the legislature an intention to interfere with fundamental 

rights. Such an intention must be clearly manifested by unmistakable and unambiguous 

language. General words will rarely be sufficient for that purpose if they do not specifically 

deal with the question because, in the context in which they appear, they will often be 

ambiguous on the aspect of interference with fundamental rights” 

As we noticed earlier in the case of Potter v Minahan45 almost the same language was used in that 

case. On the one hand, it is established as Australian constitutional theory that the legislature cannot 

without express and unambiguous language deprive people of basic human rights. However, the 

irony of this principle is that the legislature can legitimately deprive citizens of basic human rights 

provided it does so with unambiguous language. The bikie legislation in Queensland is one example 

where the legislature was quite clear that it intended to deprive particular citizens of basic rights 

such as the right to association; the right to walk innocently down the street and the right to enter 

licensed premises without fear of rejection. 

In fact, the consequence of the theory of non-interference with basic human rights has played out in 

a number of recent cases. In Al-Kateb46 the Appellant had entered Australia without a valid visa and 

was declared an illegal non-citizen. According to Section 196 of the Immigration Act such a person 

was to be detained until obtaining a valid visa or until removed to another country. Al-Kateb’s 

application for a visa was rejected and as he had no papers, it was impossible for the Australian 

government to find another country who would take him even though he requested deportation. As 

a result, the law mandated that he be detained indefinitely and as there were no prospects of him 

securing deportation to another jurisdiction, the detention theoretically was lifelong or in other 

words, life imprisonment. Without referring either to Potter v Minahan  or Coco v the Queen 

McHugh J delivering one of the majority judgements disallowing Al-Kateb’s appeal, anticipated the 

effect of Potter and Coco cases and by so doing, negated their influence by stating at the outset: 

“The words of section 196 and 198 of the Act are unambiguous. They require the 

indefinite detention of Mr Al-Kateb, notwithstanding that it is unlikely that any 

country in the reasonably foreseeable future will give him entry to that country. The 
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words of the three sections are too clear to read them as being subject to a purposive 

limitation or an intention not to affect fundamental rights.”47 

On the other hand, Gleeson J in a dissenting decision did make reference to both Potter and to Coco. 

He referred in his judgement to the argument of the respondent that the intention of Parliament to 

permanently detain a person subject to deportation was to be gleaned from the general nature of 

the wording. But Gleeson J found that when indefinite detention that could possibly result in life 

detention is involved, ”…..administrative detention is not one to be dealt with by implication”48. 

The issue arose again in the case of Plaintiff M47/2012 v Director General of Security 7 Ors49. This 

case was discussed earlier. It has similarities and differences with Al-Kateb. The Plaintiff arrived on 

Christmas Island on a special purpose visa which expired ten minutes after his arrival and was not 

renewed. He was a refugee within the meaning of the Convention relating to refugees and applied 

for a visa. The application was refused and he then found himself in the same situation as Al-Kateb 

as it was impossible for the government to find another country to which he could be deported. 

Gummow J took up the principle of Coco v the Queen and quoted at length the summary of the rule 

given in that case by Mason CJ, Brennan, Gaudron and McHugh JJ: 

“The insistence on express authorisation of an abrogation or curtailment of a 

fundamental right, freedom or immunity must be understood as a requirement for 

some manifestation or indication that the legislature has not only directed its 

attention to the question of the abrogation or curtailment of such basic rights, 

freedoms or immunities but has also determined upon abrogation or curtailment of 

them…..General words will rarely be sufficient for that purpose if they do not 

specifically deal with the question because, in the context in which they appear, they 

will often be ambiguous on the aspect of interference with fundamental rights”50. 

In effect, McHugh J was able to disregard the principle of Potter and Coco by deciding that the 

language of the Migration Act unambiguously indicated an intention on the part of Parliament to 

secure indefinite detention in the event that a person did not have a valid visa and remained in 

Australia until deported. This clearly confirms that it is legitimate for the legislature to deprive 

people of fundamental civil rights by using unambiguous language. 

Despite this finding of McHugh J; Gummow J found the principle of Potter compelling and made a 

point of observing that neither McHugh nor Callinan JJ made reference to this principle in Al-Kateb. 

As the law stands at the moment, it would appear that Gleeson and Gummow JJ are in the minority 

in favouring the application of the principles of Potter Wiand Coco. In Plaintiff M47/2012 v Director 

General of Security51 Heydon J commenced his judgement as follows: 

“During argument in Al-Kateb, McHugh J asked counsel for the appellant: “How can you 

claim a right of release into the country when you have no legal right to be here?” 
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Gleeson J had already answered that question by referring to the possibility of making an order for 

the release from detention but imposing conditions52 In fact, the Act itself offered a solution by 

providing that one path to release would be for the detainee to obtain a valid visa which is what in 

fact happened in the long run. 

Nevertheless, Al-Kateb stands as authority for the executive branch of government to indefinitely 

and permanently detain people who have not been charged with an offence or who have not had 

access to a trial. Positivist theory is still very much part of our Australian jurisprudence. It is clear 

authority for the proposition that the Federal legislature can pass laws denying fundamental civil 

rights provided the language unambiguously indicates that intention. 

Fifth sub rule: The law should be accessible to everyone. 
 

The fifth sub-rule is so very topical today. “My fifth sub-rule is that means must be provided for 

resolving without prohibitive cost or inordinate delay, bona fide civil disputes which the parties 

themselves are unable to resolve”.53  

It is a common theme today that the law is the province of the very rich who can afford the cost of 

litigation that is otherwise beyond the reach of the ordinary individual while Legal Aid is supposed to 

be the fall back for the poor. With the growing cost of legal services, a large segment of the 

population is denied access to the law, particularly in the field of litigation.  Even the security net of 

Legal Aid is no longer a guaranteed fall back for people who otherwise cannot afford a lawyer. 

Budgetary constraints resulted in the Victorian Legal Aid office introducing rules that refused to fund 

the involvement of the instructing solicitor during criminal trials. 

In the Victorian case of In The Queen v Matwali Chaouk54  in which Counsel had complained about 

the absence of an instructing solicitor, the Victorian Court of Appeals heard an appeal by the DPP 

against decision of the trial Judge Lasry J who, according to a report in The Alternative lawyer stayed 

the criminal trial of Matwali Chaouk. The accused had been charged with attempted murder and 

recklessly endangering life. Lasry J stayed the trial on the basis that the trial would be ‘likely to be 

unfair in the sense that it carries a risk of improper conviction’ unless the accused had an instructing 

solicitor. The problem was budgetary in that the Legal Aid office could not provide for the ongoing 

involvement of the instructing solicitor with the result that in a trial involving a major crime, the 

accused would only be represented by Counsel, unaided by an instructing solicitor. The Court of 

Appeal upheld the decision of the trial Judge.  

The situation in Victoria now is that access to legal aid is severely restricted and even when granted; 

it does not guarantee adequate representation. 

Similar problems were reported at a Federal level by the Sydney Morning Herald55 on the 27 

December 2014. In an article in that paper, it was reported that there had been a significant 
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decrease in the funding of Federal legal aid despite the fact that the number of people charged with 

offence had increased and there was a real risk of lack of representation for people charged with 

serious federal related crimes.  

There are in fact legal aid guidelines in place that enable the refusal of legal aid in a terrorist trial if 

the accused’s lawyer either refuses to undergo a security clearance of fails to obtain a security 

clearance. 

 

Sixth sub rule: Excess of power and separation of powers. 
 

 “..Ministers and public officers at all levels must exercise the powers conferred on them reasonably, 

in good faith, for the purpose for which the powers were conferred and without exceeding the limits 

of such powers”. Lord Bingham used this as an introduction to the doctrine of Separation of Powers 

in which the Courts have a sacred duty to check excesses of power”. 56 

In the Boilermakers case57 the majority of the High Court (Dixon CJ, McTiernan, Fullagar and Kitto JJ 

stated: 

“A Federal constitution must be rigid. The government it establishes must be one of defined 

powers; within those powers, it must be paramount, but it must be incompetent to go 

beyond them”. 

To the extent that it was necessary for the High Court to reemphasise the sanctity of the doctrine of 

the separation of powers in so far as it is an essential part of the structure of the constitution, they 

surely did so by making the following observation58: 

“If you knew nothing of the history of the separation of powers, if you made no comparison 

of the American instrument of government with ours, if you were unaware of the 

interpretation it had received before our constitution was framed according to the same 

plan, you would still feel the strength of the logical inferences from Chapters I,II,III and the 

form and contents of ss 1, 61, and  71. It would be difficult to treat it as a mere draftsman’s 

arrangement. Section 1 positively vests the legislative power of the Commonwealth in the 

Parliament of the Commonwealth. Then Section 61, in exactly the same form, vests the 

executive power of the Commonwealth in the Crown. They are the counterparts of Section 71 

which in the same way vests the judicial power of the Commonwealth in this Court…” 

Section 189(1) of Migration Act provides as follows: 

1) If an officer knows or reasonably suspects that a person in the migration zone 

(other than an excised offshore place) is an unlawful non-citizen, the officer must 

detain the person. 
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Section 196(1) provides: 

 

 (1)  An unlawful non-citizen detained under section 189 must be kept in immigration detention until: 

                     (a)  he or she is removed from Australia under section 198 or 199; or 

                    (aa)  an officer begins to deal with the non-citizen under subsection 198AD(3); or 

                     (b)  he or she is deported under section 200; or 

                     (c)  he or she is granted a visa 

As we have noted earlier in the discussion of Al-Kateb59 and Plaintiff M47(201260 despite the risk 

that these provisions might result in permanent if not life “detention”, the sections have been 

affirmed by the High Court as a legitimate exercise of the Legislative power of the Commonwealth. 

Indefinite, if not permanent “detention” without a person seeing the inside of a Court room, let 

alone having access to a judicial determination as to their incarceration has been accepted by a 

majority of the High Court as a legitimate function of the Executive. This is in spite of the 

observations of Brennan, Deane and Dawson JJ In Chu Kheng Lim v Minister for Immigration, Local 

Government and Ethnic Affairs61: 

'the involuntary detention of a citizen in custody by the State is penal or punitive in character 

and, under our system of government, exists only as an incident of the exclusively judicial 

function of adjudging and punishing criminal guilt” 

  

A student being introduced to Australian Constitutional law may well be perplexed at what on the 

surface appears to be a complete contradiction between the rationale for detention in the cases of 

Al-Kateb and Plaintiff M47(2012)  on the one hand and the decision of Brennan, Deane and Dawson 

JJ in Lim on the other hand. Gleeson J’s appeal to the principle of Potter v Minahan62 fell on deaf 

ears. As previously indicated, McHugh J made no reference to this principle in his judgement. This 

issue is dealt with extensively in an article in the Federal Law Review by Mathew Zagor63. In another 

article64 the author identifies that executive detention that is not punitive in nature seems to be a 

permissible exercise of legislative and executive power, whereas punitive detention for past actions 

is exclusively the province of the judiciary. In fact, the detention of asylum seekers or refugees who 

have not a valid passport is a response to the fact that they have attempted to enter Australia 

without a valid passport and accordingly are in detention because of their past act of breaching  

Australian law, otherwise there would be no basis for their detention. However, the emergence of 

the purpose of detention as the basis for determining whether or not it is a breach of the doctrine of 
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separation of powers seems to miss the point. Whether or not it is punitive or administrative, the 

fact is that it is an involuntary deprivation of freedom which is a grotesque invasion of a person’s 

civil rights. The fact that this deprivation can be imposed executively is a challenge to traditional 

understandings of principles of the rule of law and the doctrine of separation of powers. 

The issue was revisited in Plaintiff M47 (2012) by Gummow J65 who was clearly of the opinion that 

given the indefinite nature of the detention of the Plaintiff, his incarceration went beyond the 

necessity of an administrative detention and fell squarely within the definition of involuntary 

detention that attracted judicial as against administrative determination and as such was in 

contravention of the doctrine of Separation of Powers. While not related to this issue of Separation 

of Powers, Gummow J did refer to Al-Kateb and questioned the correctness of the decision of 

McHugh J particularly as McHugh J made no reference to Potter v Minahan66  

It seems that a refugee who does not have a valid Australian visa and who cannot be deported to 

another country within a reasonable time and who is unlikely to achieve deportation at all must be 

detained on Executive fiat without judicial interference. In other words, it is the present law that the 

Migration Act authorises the Executive to deprive people of their liberty indefinitely without 

breaching the doctrine of the Separation of Powers. It is difficult to align this principle with 

fundamental concepts of the Rule of Law. 

There are other examples of involuntary detention at the direction of the Executive branch of 

government, particularly in our so called Anti-Terrorist laws. One aspect of the current policies of the 

Australian government in relation to detention of asylum seekers is the inordinate delay in 

processing claims for asylum. This policy gives rise to an almost irresistible conclusion that indefinite 

detention is designed as a punitive deterrent to others from seeking asylum. The suggestion that the 

detention is merely administrative, challenges imagination. 

However, there are other more subtle examples creeping into our institutions. There was of course, 

the earlier example of Lloyd V Wallach67 where the respondent was interned merely on the notice of 

the Minister and without and judicial involvement. The question of Chapter III was not raised in that 

case nor was the doctrine of the Separation of Powers. From a cursory examination of the cases it 

would seem that the High Court only definitively pronounced on the doctrine of Separation of 

Powers in the Boilermakers case68  and it may well be, despite the finding of the majority in that case 

that the Separation of Powers in the Constitution was clear and far from a mere draftsman’s 

arrangement, it may well be that until then, the structure of the Constitution may have been “..a 

draftsman’s neat arrangement, without any hint of further significance”69 

Perhaps one day, Lloyd V Wallach will be revisited but given the prevailing view it is not clear that a 

majority of the High Court would deem the incarceration of Wallach invalid simply because it was 

not a result of a judicial process.  
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There would have to be serious doubts as to whether there is any rigidity in the doctrine of the 

separation of powers in Australia. Indeed, in so far as the usurpation of judicial power by the 

Executive is concerned, the law at the very best is ambiguous. This ambiguity has encouraged some 

aggressive legislation by the current government. The Australian Citizenship Amendment (Allegiance 

to Australia) Bill 2015, legislatively cancels Australian citizenship in certain circumstances. 

The Allegiance Bill proposes three mechanisms that will lead to automatic loss of citizenship: 

There is a new provision where a person renounces their citizenship if they act inconsistently with 

their allegiance to Australia by engaging in certain terrorist conduct; 

There is an extension to the current loss of citizenship provision for a person fighting in the armed 

forces of the country at war with Australia. Under the extension a person ceases to be an Australian 

Citizen if they fight for, or are in the service of, a specified terrorist organisation overseas; and 

A new loss of citizenship provision arises if the person has been convicted of a specified terrorism 

offence by an Australian court. 

The above three key changes, it should be noted result in the automatic cancellation of citizenship, 

requiring no ministerial or executive action to apply; and, as per the Minister for Immigration and 

Border Security's second reading speech, are all proposed under the caveat that: 

"In accordance with Australia's international law obligations, no-one will lose citizenship under any 

of these provisions unless they are a national of another country". 

This means that the law, once enacted, can only be applied to Australian citizens who hold dual 

passports. However, its effect is to cancel the citizenship of Australian citizens by executive action 

and without judicial involvement. 

Without examining the procedural methods involved in determining whether or not an Australian 

citizen meets the criteria for cancellation of citizenship and on first glance, given that the process 

does not involve a judicial hearing, one must lack comfort about its reliability, the fact that 

something as important as citizenship can be cancelled by legislative fiat would normally raise real 

concerns about the invasion of the doctrine of the Separation of Powers70. However, given the 

decision in Al-Kateb and the observations in Plaintiff M47/2012  if is far from certain that a challenge 

based upon the argument that the legislature and the Executive assumes the function of the 

judiciary would succeed. Whether or not it will sustain a constitutional challenge is irrelevant for the 

purpose of this paper. The fact that we have reached the stage in the development of Federal Law 

when the government has a belief that cancelling the citizenship of an Australian is a meritorious use 

of Federal Legislative power is an indication of the diminishing status of the Rule of Law in Australian 

jurisprudence. The Law Council of Australia made a submission in relation to the proposed laws and 

part of that submission is as follows: 

• the basis for and the scope of the Commonwealth’s power to enact the proposed 

citizenship legislation appears uncertain;  
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• the grounds of loss of citizenship capture conduct which may be unrelated to a lack of 

allegiance to Australia, or may be minor conduct;  

• the procedures for losing citizenship and subsequent administrative action do not provide 

sufficient safeguards to accord with the rule of law, the presumption of innocence, the right 

to a fair trial and the right of appeal;  

• it does not provide adequate protections for children or to prevent indefinite detention 

and effective statelessness; and  

• the partial retrospectivity of the Bill is inconsistent with the rule of law. 

The extent to which our legislative and executive institutions will erode the strict walls separating 

them from the judicial arm of government remains to be seen but at the moment, the symptoms are 

far from encouraging from the perspective of the Rule of Law. 

The real problem stems from the superiority of the political appeal as against dry legal principles. In 

times of emergency the community will concede territory to the politicians and look upon the legal 

constraints as deleterious to political objectives. 

More subtle techniques of challenging the effectiveness of the Rule of Law are emerging. Recently, 

the government sought to abolish the Office of the Australian Information Office  in accordance with 

the following strategy: 

1. securing the passage in May/June 2014 of Appropriations legislation which halved the 

previous  annual funding, on the basis that it was going to  present  the Bill required to make 

the changes by the end of 2014 (in particular by abolishing the Office of the Australian 

Information Commissioner)and when  it became clear late last year that this Bill would not 

be passed by the Senate; 

2. Leaving the Bill on the notice paper with inadequate funding; and 

3. Facilitating the dismantling of the 2010 legislated reforms although the Bill to do so had not 

been passed..  

The Bill now lies dormant with no prospect of becoming law but the government continues to 

reduce the funding and is in fact emasculating the Office. As a result, the position of the FOI 

Commissioner remains vacant. The Privacy Commissioner has been appointed on a short term basis 

to do the work of the Information Commissioner and the entire office is unfunded to the point that it 

cannot discharge its statutory obligations. What is now happening is that the government is using its 

executive power (budgetary) to do what it cannot do legislatively. At the moment, the law provides 

for the ongoing operation of the Australian Information Commission but the Commission is unable 

to perform its statutory functions because the government denies it the funds to do so. Once again, 

on the surface, this would appear to be an attack on the doctrine of Separation of Powers which is 

being carried out with impunity. The implications of this executive exercise are profound because it 

would enable governments to effectively emasculate any statutory body that gave it displeasure 

without having to resort to Parliament. 

This technique has subtle variations one of which was revealed recently when the Government 

directed the Renewable Energy Agency to stop funding solar and wind power and to concentrate on 

new technology. 
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While States are not constrained to the same extent as the Commonwealth in relation to the 

doctrine of the Rule of Law, it is disturbing to see the State legislatures assuming more and more 

authority in relation to the judicial process and taking more and more authority away from the 

Judges. 

The Victorian Act of Parliament entitled Sentencing Amendment (Baseline sentencing) Bill 2014 

contains provisions that on the surface would appear to be alarming and unjustifiable inroads into 

the traditional role of Judges. While acts of Parliament in the past provided guidance as to the 

maximum terms of imprisonment for different crimes, the actual sentencing has always been at the 

discretion of the trial Judge or Magistrate. However, this new legislation contains specific penalties 

for certain offences and removes the discretion of the trial judge in those case. The result is that the 

traditional responsibility of the judiciary to determine an appropriate penalty is removed to the 

legislature. The doctrine of the separation of powers is not as clear cut in the case of the institutions 

of state governments71, which, in itself is frightening. It will be interesting to see the outcome of this 

new Victorian legislation that on the surface would appear to assume to the legislature, the 

traditional role of the judiciary. 

The Migration Amendment Act 1992 made provision for the detention of certain Cambodian boat 

people and specifically provided the detention should apply to people who had in fact been released 

as a result of a Court order. In Chu Kheng Lim v Minister for Immigration, Local Government and 

Ethnic Affairs72 Brennan, Deane and Dawson JJ considered this specific legislative intrusion into an 

area of judicial activity and commented73 

“There are some functions which, by reason of their nature or because of historical 

considerations, have become established as essentially and exclusively judicial in character. 

The most important of them is the adjudgment and punishment of criminal guilt under a law 

of the Commonwealth. That function appertains exclusively to and “could not be excluded 

from” the judicial power of the commonwealth” 

The fact that the legislature had the confidence that such legislation could legitimately by pass or 

overrule the outcome of a judicial decision is perhaps suggestive of a detectable tendency to 

constantly challenge the barriers separating the legislative and executive bodies from the judicial. 

 

  

Seventh sub rule: The judicial process should be fair 
 

“The adjudicative procedures provided by the state should be fair. The Rule of Law would seem to 

require no less. The general arguments in favour of open hearings are familiar, summed up on this 
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side of the Atlantic by the dictum that justice must manifestly and undoubtedly be seen to be done 

and on the American side by the observation that “Democracies die behind closed doors”74 

The impenetrable process by which ASIO determines the security risk of asylum seekers and 

refugees; the requirement of Anti-Terrorist legislation that defendants and their lawyers can be 

excluded from hearing certain evidence when their liberty is in jeopardy; the cancellation of 

citizenship without a public judicial hearing; the involuntary detention of people by administrative 

act and without judicial oversight and the imprisonment in solitary confinement of members of an 

association before trial and who face huge obstacles to bail are some of the sign posts of our detour 

from the path of the Rule of Law. Injustice is inevitable as such a regime takes shape. Once a right is 

denied or an obligation not discharged, some person suffers and to inflict suffering without judicial 

oversight is another challenge to our traditional concept of the Rule of Law and certainly to Lord 

Bingham’s seventh rule. 

Perhaps political exigencies and “public interest” weigh heavily against the Rule of Law principles 

and justify their abandonment but this must be balanced against the serious consequence of 

abandoning traditional jurisprudence and the protections it guarantees. But we do have to be 

certain that we are prepared to sacrifice these guarantees and risk descending down Niemollers’ 

hierarchy.  

More and more we are finding that public issues which attract the anger of the population are used 

as political tools to not only appease popular discontent but for political advantage. When public 

anger is aroused, the fact is that laws that erode or ignore the Rule of Law have public tolerance 

because the laws are seen as applying to specific segments of the community. The draconian 

Terrorist laws are tolerated in our community because they apply to terrorists. The mandatory 

sentencing laws are tolerated because they are seen to bring Judges into line who are too lenient in 

sentencing. The bikie laws are tolerated because bikies are egregious members of the community 

and treat the law with contempt. The Serious Sex Offences Act75 is welcome because it targets sex 

offenders. So we could tolerate laws that attack construction workers or, once the current Royal 

Commission on Trade Unions is complete we might see laws attacking Trade Unions. The Catholic 

Church has emerged from the inquiry into paedophilia with a tarnished reputation. Once we 

establish the formula for attacking specific segments of the population on the basis of public anger, 

what is to stop the legislature from legislating against the Catholic Church? People would argue that 

that would never happen. Perhaps the people in Germany never realised the slippery slope they 

were on when Hitler passed laws against the Trade Union movement. 

The Rule of Law is a precious concept and has only achieved its informal status in our laws after 

centuries of conflict often between a Monarch and the people such as in the case of Magna Carta. It 

has found some formality in our institutions such as the doctrine of the Separation of Powers but 

more and more we are seeing its erosion when political popularity for laws that are offensive to the 

Rule of Law gain credence, not only with the public, but with our Courts. 
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That is not to ignore the serious issues of criminal behaviour but we have to ask the question of why 

is it necessary to have one set of criminal laws for terrorists or bikies and another set for the wider 

community? Why is it necessary to have separate and overly burdensome procedural laws for some 

segments of the community and not others? 

The eighth sub rule: Compliance with International law. 
 

“The existing principle of the rule of law requires compliance by the state with its obligations in 

international law, whether deriving from treaty of international custom and practice that governs 

the conduct of nations.”76 

Articles 9 and 10 of the International Covenant on civil and political (ICCPR) rights to which Australia 

is a signatory contains some interesting protections in relation to people accused of crimes. 

For instance, Article 9 provides inter alia: 

(2) Anyone who is arrested shall be informed, at the time of arrest, of the reasons for his 

arrest and shall be promptly informed of any charges against him. 

Dr Haneef, an Indian doctor was arrested at the Brisbane airport on the 2nd July 2007 and released 

from custody on the 27th July 2007 without being charged with any offence. Indeed, it transpires that 

he was completely innocent of any offence. Much of the time he was incommunicado with the 

outside world while he was interrogated by Police. He had his Australian visa cancelled but 

ultimately reinstated upon a successful appeal to the Federal Court. His detention was initially 

authorised by our Anti-Terrorist legislation and subsequently by the Migration Act. Dr Haneed 

subsequently sought and obtained compensation from the tax payer but the fact that this travesty 

could occur in our so called rule of law society is alarming. The fact that legislation existed on our 

statute books that authorised this calumny, against any principles of international law and in 

particular, against Article 9(2) of the ICCPR is indicative of our insensitivity to international treaty 

even though our government is a signatory. 

While there have been powerful dissents, to which reference will shortly be made, it does seem 

established that International treaty has little interpretive influence on Australian domestic law 

unless a treaty is specifically adopted in legislation77.  

Brennan, Deane and Dawson JJ made the observation: 

“We accept the proposition that the Courts should, in a case of ambiguity, favour the 

construction of a Commonwealth statute which accords with the obligations of Australia 

under an international treaty.”78 
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McHugh J fiercely defended the principle, accusing by implication, some of his colleagues as 

constitutional heretics79: 

“The claim that the constitution should be read consistently with the rules of international 

law has been decisively rejected by this Court on several occasions. As a matter of 

constitutional doctrine it must be considered heretical” 

Perhaps a more definitive statement in relation to the interpretive influence of International treaty 

is contained in the statement of Mason CJ and Deane in the case of Minister for Immigration and 

Ethnic Affairs v Teoh80 

“It is well established that the provisions of an international treaty to which Australia is a 

party do not form part of Australian law unless those provisions have been incorporated into 

our municipal law by statute. This principle has its foundation in the proposition that in our 

constitutional system the making and ratification of treaties fall within the province of the 

Executive in the exercise of its prerogative power whereas the making and the alteration of 

the law fall within the province of Parliament, not the Executive.” 

But in Minister for Immigration and Ethnic Affairs v Teoh81 their Honours Mason CJ and Deane J 

observed: 

“Moreover, ratification by Australia of an International Convention is not to be 

dismissed as a merely platitudinous or ineffectual act, particularly when the 

instrument evidences internationally accepted standards to be applied by Courts and 

Administrative authorities in dealing with basic human rights affecting the family 

and children.” 

Article 10 of the International Protocol on Civil and Political Rights provides inter alia 

1. All persons deprived of their liberty shall be treated with humanity and with 

respect for the inherent dignity of the human person. 

2. 

(a) Accused persons shall, save in exceptional circumstances, be segregated from 

convicted persons and shall be subject to separate treatment appropriate to their 

status as unconvicted persons; 

In September 2008 six men were convicted in Victoria of crimes pursuant to Australia’s terrorist’s 

law but four were acquitted. The ten men had been in custody for twenty seven months and the 

custody was so oppressive (solitary confinement) that it became necessary during the trial for the 

trial Judge (Bongiorno J) to give directions to have the severity of their imprisonment eased as it was 

not possible for them to properly instruct Counsel. Because the laws pursuant to which they were 

charged did not incorporate the protections of Articles 9 and 10, the accused could not avail 

themselves of these protections and had to suffer oppressive imprisonment. Had they been able to 
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avail themselves of the provisions of international treaty to which Australia is a signatory, their 

confinement would have been dramatically different. The fact that they could not avail themselves 

of this protection created a tormented state for these accused people and in the end, four of the 

accused who had suffered this confinement in defiance of international treaty were acquitted.  

It was reported in the “Age” newspaper on the 25th August 2015 that an eighteen year old lad had 

been released from four month’s solitary confinement after prosecutors decided that there was no 

evidence to support terrorist charges. Once again, the imprisonment was in defiance of Article 10 of 

the Convention in that the prisoner was in solitary confinement for the period of his detention. The 

defence of the police to this awful curtailment of freedom was that it was better to be safe on the 

side of protecting the public as against being careless about depriving a citizen of his freedom. This 

runs counter to the defence of our justice system that it would be better for ten guilty people go 

free than one innocent person be imprisoned.  

This process of obscene incarceration of people who are “suspected” of terrorist crimes or, in the 

case of Queensland, charged with “bikie crimes”, or asylum seekers who are “detained” without 

charge or trial, has become a standard process and it is difficult to conclude that the process is other 

than deliberately punitive. All of these detentions are the result of executive acts to the total 

exclusion of the judiciary and in defiance of our responsibilities to international law. 

This profound disconnect between our obligations under international treaty and domestic conduct 

cannot sit happily with our commitment to the Rule of Law. This of course is only one example of our 

refusal to give effect to international treaties. Our detention centres are full of people, many of 

whom would be in different circumstances should Australia be more diligent in observing its 

international obligations.  

In the case of Re Woolley; Ex parte Applicants M276/300382 four Afghani children aged 7, 11, 13 and 

15 were in mandatory detention pursuant to the Migration Act. It was claimed that the detention 

was unlawful given that the detention was a result of an Executive process (The Migration Act 

empowering the executive to detain people until they obtained a valid passport or were deported) 

and that the detention was in defiance of Australia’s obligations pursuant to the Convention on the 

Rights of the Child.  

McHugh J involved himself in an interesting process of Constitutional interpretation. Remembering 

his comment in Al-Kateb83 that there are heresies in Constitutional theory which seems to imply that 

there are principles of interpretation that are unchallengeable, he nevertheless proceeds to deny 

constitutional creditability to the following observations of Brennan, Deane and Dawson JJ in Chu 

Kheng Lim84: 

“Putting to one side the exceptional cases…. Involuntary detention of a citizen in the 

custody by the State is penal or punitive in character and, under our system of 

government, exists only as an incident of the exclusively judicial function of 

adjudging and punishing criminal guilt” 
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McHugh J then proceeded to distinguish between punitive and non-punitive detention. The 

difference according to McHugh J did not involve the physical nature of the detention or the fact 

that the detention involved a deprivation of liberty but rather the purpose. If the detention is for 

administrative purposes such as segregating asylum seekers from the public, the purpose was 

administrative and a permissible exercise of Federal legislative power. It only ceases to be an 

appropriate exercise of Federal legislative power when the detention becomes punitive.  The 

inference here seems to be that if a person is in detention by Court order, that detention is punitive 

and the proper exercise of Judicial power but if a person is in the same detention for breaches of the 

Migration Act, then that is not punitive and therefore a permissible exercise of Federal power. 

Perhaps people in detention who have been deprived of their liberty might not direct their minds to 

whether their incarceration is punitive or administrative. Whether punitive or non-punitive, 

detention has the same effect because detention amounts to the deprivation of a person’s liberty. 

Simply put, people in detention are denied their freedom and the denial of freedom is a denial of a 

fundamental civil right. It is imprisonment. 

However, the reason for including the case in this section in relation to international law is the 

acceptance by the Court that irrespective of the rights of people according to international treaty 

such as the Convention of the Rights of Children, if the domestic law is quite clear in its purpose, 

international law has no constraining influence. In Re Woolley85 Kirby J made the following 

observation: 

“Assuming that there is breach of international law established by the failure of the 

Act, and the administration of the Act, to comply with the treaties binding Australia, 

such a breach does not, as such, affect the validity of the provisions of the Act or duty 

of this court to give effect to those provisions as part of a valid law of this nation. In 

construing any ambiguities in such a law it is legitimate for a court to interpret the 

law, so far as its language permits, to avoid departure from Australia’s international 

obligations. However, where, as here, the law is relevantly clear and valid and is the 

result of a deliberately devised and deliberately maintained policy of the Parliament 

a national court such as this, is bound to give if effect according to its terms. It has no 

authority to do otherwise”  

The overwhelming constitutional evidence is that Lord Bingham’s eight sub rules do not form part of 

our law. The influence of the principle of Potter v Minahan86 is only applicable in cases where the 

language of the legislation unambiguously excludes a compassionate interpretation or one that 

would otherwise comply with principles of the rule of law. The vice of the decision in Potter V 

Minahan is that it grants to the legislature the power to legislate the invasion of civil rights by 

making it abundantly clear that that is the intention of Parliament. 

Freedom of speech 
 

This was not one of Lord Bingham’s sub rules but it is an important if not crucial component of a rule 

of law society. The curtailment of free speech has to have profound justification in the context of our 
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traditional legal framework. For instance, the laws of defamation are designed to prevent unfounded 

allegations that tend to defame individuals. These laws are intended to ensure that people making 

allegations of impropriety against others in the community are able to support the allegations with 

rigorously assembled facts. Our laws are also designed to prevent comment that includes racial 

hatred. To go further and prohibit, under pain of imprisonment, the disclosure of information that is 

factually justified and of public interest is another issue. Section 42 of the Australian Border Forces 

Act contains the following provisions: 

Secrecy 

             (1)  A person commits an offence if: 
                     (a)  the person is, or has been, an entrusted person; and 
                     (b)  the person makes a record of, or discloses, information; and 
                     (c)  the information is protected information. 

Penalty:  Imprisonment for 2 years. 

The definition section of the Act includes a definition of an “entrusted person” and it embraces 

almost any person who might be involved either directly or indirectly in the operation of a detention 

centre. For instance, a visiting medical officer or social worker to a detention centre at the invitation 

of an authority of the Commonwealth is an entrusted person. Once such an entrusted person has 

visited a detention centre, it is an offence punishable by two years imprisonment (no minimum 

sentence is provided in the Act for such a person to disclose any information obtained at that 

detention centre. The heading of the section is “Secrecy”. The only conceivable purpose of the 

section is to suppress freedom of speech and to prevent people revealing to the public or even 

private persons, information as to what is taking place at these centres. Apart from the following 

statement in the “Simplified outline of this Act” there is no mention of the purpose of section 42: 

“There are secrecy and disclosure provisions covering information obtained by the Secretary, the 

Australian Border Force Commissioner and Immigration and Border Protection workers” 

The obvious purpose of this legislation is to suppress freedom of speech so that information in 

relation to what happens in detention centres is not available to the public or to the taxpayer who is 

funding the operation. It was reported in the Melbourne “Age” newspaper on the 27th September 

2015 that: 

“The United Nations has postponed a planned visit to Australia because the federal government 

cannot guarantee legal immunity to detention centre workers who discuss asylum seekers and 

migrants” 

One can understand certain limits to freedom of speech in relation to issues of national security but 

to deny the UN access to information in relation to the conduct of off shore detention centres and 

the circumstances of asylum seekers in those centres is an alarming suppression of free speech. 
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Bureaucracy and the Rule of Law 
 

In 200487 Australia was in negotiations with East Timor concerning the rights to oil in the Timor Sea 

and an agreement was subsequently reached between the two countries. However, it has been 

discovered that as part of the Australian operation, the Australian Security Intelligence service 

installed bugging devices in the offices of the East Timor Government. This of course was unknown 

to the East Timorese who proceeded to enter into an agreement with the Australian government. 

The bugging became known to the East Timorese government as a result of a dispute by a person 

now known as “Witness K” and two other operatives in the bugging operation, concerning their 

removal from their jobs. Witness K was represented by a Canberra lawyer Bernard Collaery who had 

a security clearance. 

As a result of the bugging disclosure, East Timor made an application to the International Court of 

Justice at The Hague to reopen the agreement on the basis of fraud on the part of the Australian 

government. Witness K was to be a witness in the case. Mr Collaery was acting for the East Timorese 

government in the application to The Hague and was also acting for Witness K in relation to his 

dispute with Asis. 

In 2013, the offices of Bernard Collaery and the home of Witness K were raided by ASIO and 

documents removed including the passport of Witness K. As a result, Witness K cannot leave 

Australia to give evidence in the East Timorese application.  

The raiding and taking of documents was excused by the Australian Attorney General Mr Brandis QC 

on the basis that the disclosure by witness K of the bugging operation was an illegal disclosure of 

sensitive security information. However, there appear to be very strong arguments to suggest that 

the bugging operation itself was illegal according to both international law and domestic law88. It has 

recently been revealed that the government is considering charges against Witness K89. However, in 

March, the International Court of Justice ruled that the documents should be returned and this has 

been done although Witness K’s passport is still impounded. The irony seems to be that the 

government is continuing to investigate charges against Witness K for disclosing information about 

the bugging of the East Timor offices which in itself was illegal. 

In the meantime, Witness K is still facing charges, is without a passport and is unable to travel to The 

Hague to give evidence. 

 

In what is described by the draftsperson of the Border Forces Act 2015 as a simplified version of Part 

two, Division 8 Section 1 of the Act; The Australian Border Force Commissioner and APS employees 
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in the Australian Border Force are able to exercise powers under the Customs Act 1901, 

the Migration Act 1958, the Maritime Powers Act 2013 and other Commonwealth laws. 

On Friday the 28th August 2015 it became apparent that uniformed Border Force Officers intended 

to deploy themselves in the Central Business District of Melbourne and, to use the words of the 

Regional Commander of the Victorian and Tasmanian division the officers would speak "with any 

individual we cross paths with". 

The Victorian police indicated "We were advised it would target anti-social behaviour and 

commuters to ensure people got home safely." 

It is difficult to imagine that such an event could occur in Australia. The fact that bureaucrats 

believed that they had the power to occupy positions in the streets of Melbourne and detain people 

on a basis or bases undisclosed is breathtaking in its ignorance, not only of the Rule of Law but of 

history. The fact that it was stopped by the intervention of the Victorian Police is partly redeeming 

but the fact that someone dreamed up this insult to the fundamental beliefs of people in a civilised 

and democratic society is indicative of the slide we are in when it comes to departure from the 

constraints of the Rule of Law. 

The Minister in charge of the Border Force denied any knowledge of the operation and this in itself is 

a worry. If he was telling the truth it would suggest that a major bureaucracy for which he is 

responsible is out of control without his knowledge. If he did have knowledge, one wonders where 

we are in our relationship to the Rule of Law at the highest levels of our institutions. 

This is not an isolated incident. In a letter to the Melbourne “Age” newspaper on the 30th June 2015 

a parent complained about his 23 year old son being detained by immigration officers at the 

Melbourne airport and grilled in an interview room by five officers for 45 minutes while his carry-on 

luggage was inspected. No reason was given and he was finally left to board his flight. 

In another Melbourne “Age” article on the 2nd September 2015 there was a report that at on 2nd 

September 2015 that the Australian Border Force Police removed 30 detainees from the 

Maribyrnong detention centre. The “Age” report reads: 

“According to one source a team of up to 70 Officers from the ABF, its dog squad and Serce 

Emergency Response team swooped on the centre at 2.30 am” 

The report went on to say that the destination of the removed detainees was unknown although it 

was believed that they were to be taken to detention centres near Perth and at Christmas Island. It 

was also reported that family and friends were unable to discover the whereabouts of the removed 

detainees. 

If there is any accuracy in these reports, one should fear that the Rule of Law is not at the foremost 

of the minds of those concerned with the direction and administration of the ABF. In the knowledge 

that this force is to grow to a body of 6000, many of whom will be armed; it would be comforting to 

know that there are stringent constraints on the operations of the ABF ensuring compliance with 

fundamental concepts of the Rule of Law. 
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These reports suggest that in addition to our traditional police force there is suddenly a quasi-militia 

operating with the official sanction of government, unrestrained by considerations of the Rule of 

Law. Such practices might be excused by the public because they are directed to “boat people”, 

“asylum seekers”, “illegal immigrants” etc. However, the category of people targeted would have 

been the world at large had the recently planned Melbourne operation proceeded. 

Once again in the Melbourne “Age” on the 25th August 2015 it was reported that a young teenager 

had been released from prison after terrorist charges against him had been dropped for want of 

evidence. The youth had been arrested on the 18th April 2015 on terrorist charges and detained in 

solitary confinement until released on the 24th August when the charges were dropped. It was 

reported that the police had defended their action on the basis that it was better to err on the side 

of protecting the public than respecting the principle that a person is innocent until proved guilty. It 

was reported in the Melbourne “Age” on the 18th September 2015 that a control order was made in 

respect of the youth with extraordinary curtailment of his rights and on the basis of the same 

evidence that was considered by the DPP insufficient to justify proceeding with charges.  

It has been reported that an Australian Senator, Sarah Hanson Young when visiting the Immigration 

detention centre in Naru was spied upon by private security guards. When first reported, the 

Minister for Immigration, Mr Dutton is reported to have described M/s Hanson Young, who 

complained about the spying “an embarrassment to our country”. Subsequently it was reported90 

that the executive manager of Wilson Security which had the responsibility for managing the Nauru 

detention centre apologised to M/s Hanson Young, admitting that she was in fact spied upon while 

visiting the centre. 

Should we be alarmed at these developments? Is it time for lawyers to have the courage that 

Niemoller said was absent in the German population, to sound the warning bell that our ship, 

Australia, is entering more and more dangerous waters? Rather than put in peril our treasured free 

society, should we be questioning the direction of the ship and making its passengers aware of the 

dangers of living in a society of surrendered freedoms? 

There is a real danger that the political imperatives that are driving these abuses of the Rule of law 

have created a tolerance in our society to jurisprudential insults. It is much easier to understand the 

language of the politicians than the language of the law but it is the language of the law that stands 

between authoritarianism and a free society no matter how unpopular. 

Sadly, when the political winds blow and stir fear and anger in the hearts of citizens, the force of the 

gale drowns out the voice of the lawyer who witnesses the erosion of civil liberties. When the wind 

abates, it leaves a trail of surrendered rights and an environment where their resurrection is difficult. 

Reality Check 
 

From this analysis, certain conclusions follow: 
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1. Given the prolixity and complexity of legislation and its structures and the frequently 

obscure and lengthy judgements in language that is sometimes incomprehensible to 

lawyers, the law is often unnecessarily confusing and can result in liabilities that only 

emerge after prolonged and expensive litigation; 

2. The discretion extended to the Executive (The Federal Attorney General) to create 

impediments for some people to have a lawyer of their choice or to deny lawyers or 

accused people the right to hear evidence and the undisclosed discretion of Border 

Force Police to exercise powers under a range of Federal legislation are but 

examples of a tendency that has survived judicial scrutiny;  

3. It is clear with the development of specific and oppressive legislative strictures for 

certain segments of society such as asylum seekers, refugees, terrorists, serious sex 

offenders and bikies, that create procedural difficulties and punishments more 

severe than would be the case of people who commit similar crimes but are not 

members of proscribed groups is a clear rejection of the principle that the law 

should apply equally to everyone; 

4. As a result of the decisions of the High Court in Potter91 and Coco92 it is now 

established that provided the legislature uses unambiguous language to deprive 

people of fundamental civil rights (see Al-Kateb93 and Plaintiff M47/201294), the 

legislation will be upheld as valid; 

5. The cost of accessing the Courts today is so expensive that access is denied to a large 

segment of society who are not wealthy enough to fund a case. The complexity, cost 

and delays associated with litigation are beyond the means of many people who 

believe they have suffered a denial of rights. This on occasion enables litigants with 

substantial assets to use their access to lawyers to gain commercial advantages over 

competitors who lack those resources. The constant reduction in budgets for legal 

aid is now placing legal redress out of the reach of the more vulnerable members of 

the community while making it more and more difficult for people accused of 

terrorists crimes to be legally aided. 

6. The lines of demarcation between the legislature, the executive and the judiciary 

have become blurred resulting in a serious transfer of judicial power to the 

legislature and the bureaucracy; 

7. Traditional protections that are intended to ensure fairness in the judicial process 

have been removed from people being charged with specific offences or who are 

members of a particular group. The right to bail, the right to access to a lawyer of 

choice, the right to be present while evidence is being given are some of the 

protections that are denied to people who are members of specific groups to whom 

these discriminatory laws apply. 

8. The High Court has unmistakably established that in the absence of international law 

being specifically incorporated into domestic law, it has little or no application 

domestically. 

                                                             
91 Potter v Minahan supra 
92

 Coco v The Queen supra 
93 Al-Kateb v Godwin (2204) HCA 37 
94 Plaintiff M47/2012 v Director General of Security (2012) HCA 46 
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9. It is alarming to see the powers being extended to what appears to be a quasi-militia 

group called The Australian Border Force police, Federal police and Immigration 

officials creating an environment for unrestrained intrusions into fundamental rights 

of citizens in a free society.    

10. The censorship with criminal sanctions imposed by Section 42 of the Border Force 

Act 2015 is an alarming development in state control of dissemination of 

information to the public and a clear challenge to the basic right to freedom of 

speech. 

It is beyond doubt today that the sub-rules of Lord Bingham have no interpretive or practical 

application in Australian jurisprudence, save for the possible exception of the doctrine of the 

separation of powers in so far as the Australian Constitution Is concerned. The sub-rules merely 

identify desirable principles in a free and civilised society but have little or no interpretive influence. 

To the extent that there is settled constitutional theory, to use the words of McHugh J in Al-Kateb 

the importation of any of these sub-rules into constitutional interpretation would be heretical.  

Conclusion 
 

There are times, as Dixon J observed in the “Communist party case”, where circumstances of 

profound public interest extend to the legislature a license to infringe basic civil rights such as when 

the country is involved in armed combat with a mortal enemy. That license must be preciously 

guarded and care must be taken not to invent circumstances to justify the extension of that license. 

A rule of law society such as ours can tolerate temporary and limited suspension of civil rights in dire 

circumstances but it cannot tolerate a persistent and ever widening extension of that license. The 

purpose of this paper has been to explore the extent to which our institutions of government are 

currently tolerating and actively extending this license to the detriment of fundamental rule of law 

protections that guarantee the jurisprudential health of our society. Sadly, the evidence of a 

persistent resort by legislatures in this county and the bureaucracy to abridgement of the rule of law 

in pursuit of public policy is alarming, giving rise to the serious question of “where will this all end?” 

The emergence in this century of “terrorism” has undoubtedly been the phenomenon encouraging 

this development. Our public policy response to terrorist attacks on our free democratic society is to 

abridge the very rights that characterise our democracy. In other words, the response of the 

legislative and executive branches of government to attacks on our democratic system is to abridge 

our democratic freedoms. The greater the threat of terrorists, the more freedoms we surrender and 

this phenomenon is now migrating to other segments of the community. 

This paradox that to defend our democratic rights we have to surrender our democratic rights is a 

challenge that urgently calls for debate before the trajectory is irreversible.   
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