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In a media statement published in Nauru on 2 March 2018 the Minister for Justice and Border Control, David Adeang MP, announced that the government “will create” a Court of Appeal, to be the highest court of the land, thereby bringing to an end the unique appellate role that had been undertaken for Nauru by the High Court of Australia for more than fifty years, indeed, even preceding the birth of the Republic of Nauru in 1968. The Minister said that Nauruans, until now, had been “forced” to appeal to the High Court, in the absence of a Court of Appeal.
Let me be clear at the outset: subject to the model adopted, and the calibre and independence of persons constituting the court, the creation of a Court of Appeal for Nauru would enhance, not undermine, the rule of law in Nauru. 
That is not to say that the timing and motivation of the proponents of the proposed judicial changes are irrelevant or beyond criticism.  A close examination of the circumstances surrounding the announcement of the new court, and consideration of the history of the Waqa government’s dealings with the judiciary, lend support to those who suggest that the primary intention is to deny the government’s opponents access to the High Court, which has upheld many of the civil and criminal appeals brought by those opponents.   
A brief history of Nauru will provide a necessary background. 
Nauru is a tiny island (21 Sq Km) with a permanent population of about 10,000, swollen by another thousand or more by virtue of the re-establishment of the refugee detention centre in 2013.
Nauru has a history of colonial rule, and was first annexed by Germany in 1888.  Great Britain, Australia and New Zealand were made trustees by the League of Nations in 1923, then followed brutal Japanese occupation in the Second World War.  In 1947 the United Nations made Great Britain, Australia and New Zealand, once again, trustees.  
With the discovery and exploitation of major phosphate deposits Nauru became the second richest republic in the world per capita when it declared its independence in 1968.  Within a matter of decades, corruption and mismanagement had led to the evaporation of its wealth. Nauru had become a pariah in the United Nations, a hub for international money laundering.   It took many years before Nauru was finally removed from the UN Watchlist in 2005. 
When I first went to Nauru in January 2011 it presented a sad picture of broken infrastructure and poverty.  It had welcomed five tourists in the previous year.
Politics in Nauru can be a very aggressive affair. There are 19 seats and no political parties.  Loose alliances comprise “the opposition”. Governments fall regularly, or have to resist no-confidence motions.  States of emergency are frequently declared.  There were three Presidents appointed in one ten day period in 2011, and 17 changes in administration between 1989 and 2003.
The judiciary in 2011 comprised myself as visiting Chief Justice and Resident Magistrate Peter Law. Justice John Von Dousa sat on a couple of cases on which I could not preside and he did so pursuant to a three year contract.
There have been few Nauruan law graduates.  Most cases were conducted by pleaders, who had attended a one or two year training course some ten years earlier.  The court facilities were primitive, a tiny court house infested with rats.  Transcripts were rarely reliable; the library was years out of date.  
Identifying what constituted the law of Nauru was and remains no small task. The Chief Justice at the time of independence was an Englishman.  Faced with the daunting task of identifying the relevant law, he and his constitutional advisers took the pragmatic approach of borrowing from other jurisdictions.   Thus Section 4(1) of the Custom and Adopted Laws Act 1971 (Nr) provides, relevantly, that the common law and statutes of general application which were in force in England on 31 January 1968 are adopted as laws of Nauru.  That included the common law, the rules of equity, the statute law (subject to statutes expressly omitted), and all rules, regulations and orders of general application in England as at 31 January 1968.  The principles of common law and equity were to be adapted to take account of any changes in the circumstances of Nauru that occurred since that date.  The statute required the courts to have regard to customary law, save to the extent, expressly or by implication, those laws had been modified.  In addition to the laws of England, some specific laws from Papua New Guinea, Queensland, Australia and elsewhere were also adopted. 
There was an obvious need for an adequate appellate safety net. 
It should be recognised that since 2011 there have been substantial improvements in the justice system in Nauru and I acknowledge the contribution that has been made to that outcome by members of the judiciary and by successive governments.
Against that background, I return to the topic of my speech.
Whatever the motivation of the proponents of a Court of Appeal, it cannot be denied that there are definite gaps in the appellate regime in Nauru, and a Court of Appeal could fill some of those gaps.  As Chief Justice I had identified the gaps to President Waqa, as I had to his predecessor, President Sprent Dabwido, and his Minister for Justice Dominic Tabuna MP in written submissions in 2012.  I commissioned a research paper in 2013 to look at the options for reform. 
In those documents I supported a Court of Appeal, but proposed retaining the role of the High Court, subject to further consideration and consultation. As an interim measure, I requested that more Supreme Court judges be appointed, to facilitate appeals under Art 57 of the Constitution, which provided for an appeal to two or more judges from the decision of a single judge.  
That provision had never been applied, because there were never sufficient judges to comprise an appeal bench.  President Dabwido had taken steps to recruit more judges and President Waqa continued that process after his election in 2013.  That appeal process had its limitations, however, entailing a small number of trial judges sitting in judgment of each other.  Nonetheless, some appellants would have availed themselves of that appeal process, rather than launching a more expensive appeal in the High Court.
In a small nation there is an increased risk of politicians attempting to interfere in the work of the judiciary.  That could occur out of ignorance of the proprieties or it could be more calculated.
There are very many models across the Pacific region for a Court of Appeal, some models providing greater support for judicial independence than others[footnoteRef:2].  [2:  See the helpful discussion by Gregory Dale “Appealing to Whom?  Australia’s Appellate jurisdiction over Nauru”, International and Comparative Law Quarterly, vol 56, July 2007, pp 641-658.] 

Nothing was said in the media statement about the model, if any, that the government favoured for the Court of Appeal. That was one of many significant omissions in the media statement that lent support for the suspicion that the government was less concerned with the creation of a Court of Appeal than with the removal of the High Court.
Among other questions, what tenure would be provided to the judges?  Across the Pacific it is common for judges to be on short or medium term contracts.  That could prejudice judicial independence unless suitable safeguards are in place.  At the same time, some would argue that short term contracts provide the most expeditious way to remove incompetent judges. These are difficult issues, but the independence of the judiciary cannot be compromised.  
Safeguards that appear effective to withstand political interference may prove not to be.  In my case, the Constitution required that a Supreme Court judge could only be removed upon a two thirds vote in parliament and a finding of serious misconduct or incapacity.  The Nauru Executive overcame that by simply cancelling my visa, on 19 January 2014, while I was out of the country, and without taking the matter to Parliament.  
Following that action,  and making a misguided claim to sovereignty, President Waqa proclaimed that the government could appoint and remove people in “key positions” as it saw fit, including the judiciary, if it decided they were not acting in the best interest of Nauru.  That assertion, if acted upon, would all but nullify the constitutional protection.  
The Minister for Home Affairs, at that time, proposed that all future appointments should be for two years and be subject to a review of performance every six months.  I do not know if that startling suggestion was put into effect.  It would completely undermine judicial independence for the judges to have to justify their decisions in a political review rather than in their public judgments.
In considering whether the proposal for a Court of Appeal could undermine the rule of law, in particular the independence of the judiciary, regard must be had for the true motivations of its major proponents, the Minister for Justice, Border Control and Finance, David Adeang, and President Baron Waqa, and to their record concerning protection of the rule of law.  

Should assurances from the Executive be respected concerning the judicial independence of the Court of Appeal?  
What emerges from recent history is a consistent pattern of intolerance for dissent, and a willingness to intrude into the functions of the judiciary.  Neither man has displayed an informed awareness of why the independence of the judiciary matters.  Minister Adeang, in particular, has shown in the past that his intolerance for dissent extends to decisions of the courts with which the government disagrees.  
In recent years there has been a surge of successful appeals and applications for leave to appeal to the High Court brought by people in the refugee detention centre, challenging decisions of the Supreme Court. Perhaps even more disturbing for the government, there have been many applications to the High Court by or on behalf of some of a group of defendants known as “the Nauru 19”, facing trial or sentencing for riot offences arising out of a demonstration outside parliament in June 2015.   As I shall discuss, that case is very much at the forefront of the decision to remove the appellate jurisdiction of the High Court.  I make no comment about the validity of the charges; that is a matter for the Nauru Courts.  
Three of those defendants pleaded guilty to offences arising from the demonstration.  I will discuss later the interference by the Minister in that sentencing process, and the important role played by the High Court.  
The trials of the remaining sixteen are due to commence shortly, and may well be continuing at the time when the government hosts the prestigious Pacific Forum in September 2018.  After many years of media suppression, the government will be obliged to allow free media access to Nauru, including to opponents of the government.
 It has been estimated that some 90% of recent appeals to the High Court from the Supreme Court have been wholly or partially successful.  That must have raised an alarming prospect for the government that any convictions and sentences might be overturned on appeal to the High Court. 
 There has not been a Court of Appeal for the fifty years since Nauru gained independence. So why was it suddenly urgent?  Why was it announced in a one page media release, without any detail being given as to the preferred model?  Why was there no community consultation, despite the pretence that there had been? Why had the creation of a Court of Appeal not been the subject of parliamentary debate and legislation?  Why after more than fifty years should the people of Nauru be denied access to the prestigious High Court of Australia?  
What is notable about the media release is that it contains not one word of thanks to the High Court for its more than 50 years service to Nauru.  
In his media statement of 2 March 2018 Minister Adeang said of the proposed new Court of Appeal that by allowing parties to see their case being conducted in Nauru  it “will mean a greater degree of transparency in the delivery of justice”.  The announcement on 2 March was anything but transparent. 
As will emerge, the media release was evasive and misleading, and it must have been intentionally so.
A pretence of consultation:  The Court of Appeal proposal.
There were two related but distinct issues raised by the media release.  First, there was the proposal to create a Court of Appeal.  The second issue concerned the removal of the role of the High Court with respect to Nauru appeals. The media statement was vague as to the former issue and deliberately evasive and misleading about the latter.
It was not clear from the media statement whether the Court of Appeal proposal merely had in-principle support from the government - and was intended to be followed by full discussion, consultation and legislation - or whether it was a done deal, no further consultation being proposed.
The media statement made no reference to any community consultations as to the creation of a Court of Appeal.  Nor was it suggested that the matter had been the subject of formal debate in parliament or by legislation. 
The Minister said the establishment of a Court of Appeal had the support of the Chief Justice, The Hon Filimore Jitoko, and of the Nauru Law Society.  Minister Adeang quoted the Chief Justice as having said at the opening of the legal year on 31 January 2018 that a Court of Appeal would encourage the development of home grown jurisprudence, and possibly provide an opportunity for a more robust development of customary law.  At best that provided some in-principle support for creation of a Court of Appeal, with a model yet to be discussed. 
The President of the Law Society, Mr Vinci Clodumar, said that the opening of the legal year was the first time he heard that a Court of Appeal was proposed.  He said that there had been no consultation with the Law Society.  He welcomed the idea, but he did not know what model was under consideration. 
Mr Mathew Batsiua, a former Justice Minister, and one of the 19 defendants facing trial or sentence for alleged riotous behaviour outside parliament in June 2015, complained in a media statement that there had been no community consultation nor consultation with the 19 defendants (known as “the Nauru  19”) or with any litigants seeking refugee status, or their lawyers.  
The role of the High Court
The vagueness of the proposal for a Court of Appeal excited concern about the motivation and timing of its proponents, and about the identity of the judges of the new court. But there was a much greater and more contentious issue disguised or omitted in the media release of 2 March 2018.  That concerned the role of the High Court.
Upon independence, the Nauru constitution gave power to confer appellate jurisdiction to a foreign court and that role was given to the High Court by bi-lateral treaty, supported by Nauru Legislation in 1972 ( the Appeals Act 1972) and by Australian legislation in 1976 (the Nauru (High Court Appeals Act) 1976.  The scope for appeals was exceptional.[footnoteRef:3] [3:  See Andrew Roberts “The High Court’s unusual jurisdiction”  AUS PUB LAW 4 December 2017 ] 

The Treaty and legislation provided for appeals as of right from convictions and sentences imposed in the Supreme Court of Nauru, and also appeals as of right from all final orders, decree and judgments in the civil jurisdiction.  Leave to appeal to the High Court from other civil orders, decrees and judgments could be granted not only by a judge of the High Court but also by a judge of the Nauru Supreme Court. 
There were some very important issues that were expressly excluded from the jurisdiction of the High Court.  Thus, the High Court could not hear a case that involved interpreting the Nauru Constitution, nor a case concerning the rights to be or remain a member of Nauru parliament, or an appeal from a decision of the Nauru Lands Committee.
Article 6 of the Nauru (High Court Appeals) Act, provided that the agreement would continue in force until the expiration of ninety days from the date of notice of termination of the agreement, given by one government to the other. The legislation provided that the hearing and determination of appeals that had been instituted before the date of termination were not to be prejudiced; likewise,  cases where leave to appeal had been granted by a Supreme Court trial judge or a High Court judge before the date of termination.
In his media statement of 2 March 2018 Minister for Justice Adeang said that appeals that had already been instituted or filed “before Nauru gave notice to Australia of its intention to sever links to the High Court” would continue to be heard in the High Court.  The language and tense were ambiguous, suggesting that notice had yet to be given. He did not explicitly say “notice was required, and has been given”.  Nor did he say that the notice of termination had been given on 12 December 2017, and that the 90 day deadline had already commenced, with only 11 days remaining for new appeals or applications for leave to appeal to be filed in the High Court.
Minister Adeang must have known that the government’s secret action in giving notice of termination had not been foreshadowed with any parties or their lawyers. 
Incredibly, the Chief Justice was also kept in ignorance of the fact that the government had already given notice to remove the appellate role of the High Court.   The DPP claimed that he too had been kept in ignorance of the actions taken to remove the High Court. 
In ignorance of the government’s secret actions, the Chief Justice had conducted re-sentencing hearings arising from successful High Court appeals on behalf of the three members of Nauru 19. He had also dealt with applications by them for bail pending the filing of applications, for leave to appeal to the High Court, this time from sentences imposed by the Chief Justice himself.   He and counsel conducted those hearings unaware that the High Court jurisdiction had been removed before the hearings commenced.  
 When he learned of this, the Chief Justice made a public announcement in court that he had not been informed by government that the High Court jurisdiction had been removed. 
The Australian lawyers who had worked pro bono for more than a year representing “the Nauru 19”, only learned that 90 days’ notice had been given when they had a casual conversation with the Solicitor General on Good Friday 30 March 2018, on their way back to Australia from Nauru.  Following the successful High Court appeal against sentence by the three who had pleaded guilty, the lawyers had just finished the sentencing re- hearings before the Chief Justice, and with respect to the new sentences they were once again intending to file applications for leave to appeal in the High Court. 
The Australian Minister for Foreign Affairs, The Hon Julie Bishop, said she had known of the decisions of the Nauru government.  She said she supported Nauru’s sovereign right to end the agreement.  She has not explained why she, too, kept the information secret.
Mr Mathew Batsiua, former Justice Minister, now a defendant facing trial, said in his media statement:
“The secrecy the matter was dealt with shows the true intent.   The Nauru Government is using the criminal justice system to persecute their political opponents.  They have shown they will go to any lengths, even leaving the country without an appeal court to do this.  They even misled the Chief Justice into dealing with the matter at a time when no appeals could be made.  We are confident that if our lawyers and the court had known about the secret treaty termination the appeals would have been brought forward to allow appeals to be made”   
Whether the Executive could lawfully make that decision without authorisation of Parliament is another question, yet to be tested.[footnoteRef:4]. [4:  See the paper by Dr Maria O’Sullivan of Castan Centre addressing the Miller Case in the UK where the Supreme Court held that the Brexit decision could not be taken by the Executive, but had to be supported by a vote in parliament:   R(on the application of Miller and Another) v Secretary of State [2017] UKSC 5] 

In my opinion, these events show that the secrecy surrounding the removal of the role for the High Court was deliberate and was done with the intention of stopping sentencing or conviction appeals to the High Court by the Nauru 19, for 16 of whom trials were soon to commence. 
As from 13 March 2018 not only had the people of Nauru lost the ability to bring civil and criminal appeals to the High Court, there was no court in existence that had assumed that jurisdiction.  There was no Court of Appeal, and would probably not be for many months.  Indeed, there was not even any decision as to the model for the proposed Court of Appeal.  
The three appellants were thus without any forum for appeal, given that no Court of Appeal existed.  The Prosecutor, in an extraordinary step, then applied for the immediate detention of the appellants and the commencement of their sentences.
In a late night session on 6 April, counsel for the appellants appeared by telephone link from Australia. 
Counsel, Stephen Lawrence, made some powerful submissions to the Chief Justice in applying for bail until the Court of Appeal came into effect. 
In written submissions to the court Lawrence argued the defendants were:
 “. . . now in the unfortunate and possibly unique situation of having had their existing appeal rights removed by service of a notice by the executive: the same entity who prosecutes them”.
“The broader circumstance is that the Republic of Nauru now appears not to have an appellate court. These are truly extraordinary circumstances and this honourable court should respond in a way befitting a court of inherent jurisdiction to ensure justice and with a broad power to prevent injustice.
“It is clear that the executive has intervened in these proceedings in a  way gravely to the detriment of the applicants,” Lawrence said.
Mr Lawrence further submitted:
“There is an outrageous unfairness in the government mid-way through proceedings terminating appeal rights.
What is very clear is that the DPP simply wants our clients in gaol and he will do or say anything to bring it forward.  But that has nothing to do with the justice of the situation”
This is an exceptional case, perhaps unknown in the world before”
He added:
 “It is clear that the executive has intervened in these proceedings in a way gravely to the detriment of the applicants.  The very real risk is that the Court will be seen as complicit in this interference if appeal proceedings cannot be brought at all and the orders stay in place.  In that circumstance the only way for the Court to protect its processes will be to permanently stay the orders.”  
These powerful submissions succeeded.  Chief Justice Jitoko denied the application for imprisonment and granted bail pending the creation of a Court of Appeal.
The indefatigable prosecutor then applied to have these late night proceedings and their outcome suppressed, an application rejected by the judge.
The government response to criticism
The government was obviously annoyed at criticism of the lack of detail, the timing of the announcement, and the lack of consultation.
In a Tweet on 1 April 2018 the Nauru government protested that: “The decision to set up a Court of Appeal in Nauru, and the details around this has been widely publicised, discussed in Parliament, and done openly and transparently”. 
As I have discussed, that was patently false. What “details” had been the subject of consultation? Why were the lawyers and their clients not consulted? They were not even provided with a copy of the media release. 
The primary justifications given for the proposal were the cost saving and convenience of having appeals heard on Nauru.  But Mr Adeang could not resist attacking those whom he sees as enemies of the government, including the judiciary.  
 In his statement on 2 March 2018 Minister Adeang claimed that reform was required of the legal system “which under previous governments has been riddled with cronyism and corruption”, a revival of false and unsupported claims made by him and the President in February 2014 when trying to justify the arrest and deportation of Resident Magistrate Peter Law, and my forced resignation.  
Behind the media release that spoke of transparency, the hidden motivation, and anger, of the government could be seen.
Following widespread criticism of its conduct the Government of Nauru tweeted on 1 April 2018: 
“Nauru’s justice system is independent and transparent, and our judges, all from outside Nauru – are highly respected. As a sovereign nation with a democratically elected government, we will make decisions based on what is best for our people, not what ill-informed, racist, colonial-minded Australian lawyers, journalists and activists try and demand.  We will not accept attempted interference in our domestic affairs”.
As Martin McKenzie-Murray wrote in The Saturday Paper on 7 April 2018:
“Close observers saw a badly pinched nerve.  Here was the Waqa government’s signature pugnacity – in lieu of accountability, ascribe to your opponents an obscene motivation”.
Nauruan people who were prosecuted by the government had very limited resources to defend themselves. They were denied the services of the public defender.  Courageous and effective work was performed by pleaders, in particular by the president of the Law Society, in defending their Nauruan clients, but they could not match the resources available to government.
I take the opportunity to recognise the magnificent work that has been done in Nauru, mostly pro-bono, by barristers and solicitors from Victoria, New South Wales and Queensland.   I hate to think what would be the state of the rule of law had it not been for their intelligent and courageous service to the people of Nauru in both criminal and civil proceedings.
The secrecy which surrounded the removal of the High Court jurisdiction supports the contention by counsel for the Nauru 19 that the failure to consult about the proposal was not an oversight but reflected the specific intention of prejudicing the interests of the Nauru 19 by removing a court whose independence was unquestioned.  Actions by Minister Adeang in dealing with dissent had cast doubt over the independence of the courts.
Let me give some examples of the Minister’s intrusions into the role of the courts. 



Targeting the judiciary
Resident Magistrate, Peter Law, in January 2014 granted an interim injunction to stay the deportation of two expatriates, one of whom had been a media adviser for the opposition. No reasons for the deportation had been provided.
 The Minister for Justice and Border Control, David Adeang, sent an SMS direct to the Magistrate criticising his decision and demanding an explanation for his failure to support the decision of Cabinet.  Plainly, it was intended that the magistrate should reverse his decision.  Instead he gave cogent and correct reasons for granting interim injunctions restraining the deportations.
That was followed on Sunday 19 January 2014 by the Minister and the President having the magistrate arrested and forcibly deported to Australia.  That action was taken in disregard of injunctions issued by me.  Upon being served with a copy of the injunction, the officer in charge of the deportation said “I don’t take my orders from the Chief Justice”. 
I was in Melbourne when these events arose and I advised President Waqa that unless he gave assurances that no further action would be taken against Mr Law until I had a chance to attend and convene a hearing, I would issue injunctions to restrain his deportation.  Having received no assurances I issued and had served injunctions against the President, Minister Adeang, the Chief Commissioner of Police and the Nauru Airline.  In response, the government cancelled my visa so I could not fly to Nauru. 
This conduct was the subject of worldwide criticism from bodies representing the judiciary and legal practitioners.  A joint statement on 7 March 2014 from ten Chief Justices and one Deputy Chief Justice of Pacific nations said the events gave rise “to serious concerns about judicial independence and the operation of the Rule of Law in Nauru”. 
The Solicitor General resigned in protest at the government’s actions. 
The government repealed and replaced the Immigration Act and passed retrospective legislation declaring that from a time before Peter Law made his orders any order or legal proceedings commenced in any court or tribunal under the previous Act “is no longer taken to be a valid proceeding and hence must be discontinued”;  that included any prerogative writs or juridical review proceedings.
Quashing dissent: removing parliamentary opposition 
The Nauru and Australian governments applied a mutual policy of secrecy about events concerning the refugee detention centre. No media representatives were permitted on the island unless they paid non-refundable $8000 visa application fees.  Given that there was no media presence on Nauru, and Facebook had been banned, Opposition MPs sought to gain international attention for the interference with the judiciary by conducting telephone interviews with foreign media.  The government deeply resented that international exposure, and it took steps to close down dissent.
On 13 May 2014 Minister Adeang moved a motion in parliament to suspend three MPs indefinitely, until each member submitted an unequivocal apology to the house for their criticism of the government, and conveyed that apology through the same media representatives to whom they had protested the abuse of the rule of law.  These MPs were Messrs Batsiua, Keke and Kun.  The MPs refused to apologise and they were each suspended permanently, the government having the numbers in the House.  Subsequently two more opposition MPs, Messrs Dabwido and Squire Jeremiah, were also suspended following uproar and protest in the House.
All five MPs were stripped of their salary and entitlements, such as their offices and telephones. 
An agreed statement of facts was relied on in proceedings brought by the MPs, together with an affidavit from the Speaker.  That material disclosed that in the case of three of the first three MPs the sole reason for their expulsion was that they had protested to foreign media about the removal of the judiciary.  The two other MPs were said, in addition, to have later caused damage and to have been unruly and offensive during debate in the House.
In addressing foreign media, as they had, the MPs were exercising their constitutional right to freedom of expression and were doing so outside parliament.  The government saw it as virtually treason.  Mr Adeang said that the remarks to foreign media “detract from Nauru’s development goals and  .  .  .  were intended to inflict maximum damage to Nauru’s reputation”. 
On 11 December 2014 judgments in the MPs’ civil case were delivered by a Full Bench comprising the late Chief Justice Ratu Joni Madraiwiwi, Justice Mohammad Khan and Justice Hamilton-White (Crulci), who were appointed after my removal.  
The judgment of the Supreme Court was disappointing to the plaintiffs, but could not be challenged in the High Court, as it involved questions of interpretation of the Constitution and of the process for removing a member of parliament, both being issues withheld from the jurisdicition of the High Court under the 1976 agreement. 
This was an instance where a Court of Appeal would have filled a gap in the appellate jurisdiction.
The Judges ruled that the case concerned events in parliament and, thus, were subject to parliamentary privilege.  Accordingly, so it was ruled, the events could not be investigated, at all, by the court, notwithstanding that the government had relied on affidavits from the Speaker - quoted in full in the joint judgment - setting out a detailed narrative of what had transpired in the House. 
The Full Court’s decision on 11 December 2014 meant that provided a government had the numbers in parliament it could force the permanent removal of its opponents for exercising - outside the parliament - their constitutional right to freedom of expression.  The removal of the MPs also flew in the face of the constitutional process for removal of members, as expressly set out in the constitution.  The lawyers for the ousted MPs had filed a very comprehensive submission based on these and other constitutional provisions.  The Supreme Court did not address any of these arguments. 
As I have said, the High Court could not deal with this case since it involved both the interpretation of the constitution and also the removal of members of parliament.
The expulsion of the first three MPs and their loss of income and facilities continued from May 2014 until a new election in June 2016, at which the government was returned.  For the two other MPS their expulsion ran from June 2014 to June 2016.  All but one of the opposition MPs lost their seat in the fresh election.
One of the suspended MPs, Mr Kun, was taken off a plane in Nauru in June 2015 as he was about to fly to Brisbane to join his wife and four children, who lived there.  His wife, an Australian lawyer, had been denied a visa to travel to Nauru to join her husband.  His passport had been cancelled.  He was not facing any criminal charge but was in the opposition “camp”.  He was arrested, pending an investigation – that never occurred – and kept from re-uniting with his family, finally departing on a New Zealand passport more than a year later, when the New Zealand government granted the passport as a humanitarian gesture. 
In response to the abuses of power in Nauru, New Zealand later cancelled its funding of the Nauru judicial system.   
The June 2015 riot case.
During their time of expulsion from parliament opposition members maintained their protests at their treatment.  The government, in turn, adopted new legislation aimed at quashing dissent.  Mr Adeang had passage of that legislation.
On 24 March 2015 the Nauru Police Force Act was amended to create an offence, s.24A, requiring that any group of three or more persons wishing to assemble or conduct a procession must apply to the Commissioner of Police for a permit, seven days in advance.  The Commissioner would decide whether the proposed conduct was unlikely to prejudice, inter alia, public order or public morality: if so, he would refuse the permit.  If he granted the permit it would specify the purpose, times and place of assembly and any other conditions, as he saw fit. Failure to produce the permit when asked or to comply with the conditions was an offence carrying up to 2 years imprisonment or a fine of $3000 or both.  
Section 24A (8) provided that were there a conflict between s.24A and “any other law of Nauru” that section would take precedence.  That flies in the face of the Nauru Constitution, Art 3, which provides that there shall be freedom of expression and of peaceful assembly and association.
On 12 May 2015 Minister Adeang introduced an amendment to the Criminal Code, taking effect that day, creating a new offence (s.244A) under the Criminal Code, carrying a maximum 7 years’ imprisonment for various conduct, including using language that is intended to stir up political hatred and is likely to threaten public order. 
In June 2015 the MPS and supporters marched to parliament to protest the continuing expulsions.  It is unlikely that they had permits for demonstrating. They were met with heavy police resistance and riotous behaviour took place.  Nineteen people, including the suspended MPs Messrs Batsiua,  Dabwido and  Squire Jeremiah, were arrested and charged with a range of offences, including riot and disturbing parliament.  No charges were laid for offences against the new provisions, s.24A of the Police Force Act or s.244A of the Criminal Code, which had failed as a deterrent to demonstrations.  
Three of the Nauru 19 defendants (not including any of the suspended MPs) later pleaded guilty to offences and came before the then Resident Magistrate, Ms Garo, for sentencing.
Intimidating the judiciary
Ms Garo imposed sentences between three and six months’ imprisonment on the three defendants.
The Minister for Justice, David Adeang, attacked the magistrate in parliament, expressing outrage that the sentences were, in his opinion, woefully low. 
The sentences were appealed by the defendants on the ground that they were manifestly excessive.  The DPP then appealed, alleging that they were manifestly inadequate.  The government did not renew the magistrate’s contract and she left Nauru.
The appeal was heard by Khan ACJ (as he then was).  He increased defendant Mr Cecil’s sentence from 3 months to 14 months, Mr John Jeremiah’s from 3 months to 22 months; Mr Kepae’s from 6 months to 22 months.  In one case that was a six-fold increase in sentence.  They appealed to the High Court.
 In October 2017 the High Court upheld the appeals, noting that the sentencing offended well established principles, in that Khan ACJ not only failed to identify any error on the part of the magistrate, but had wrongly asserted that he did not have to identify any error.
Lawyers for the remaining defendants applied to a magistrate to stay further proceedings in the Supreme Court, on the basis that “the judiciary of Nauru does not enjoy the requisite degree of independence and impartiality required by Art 10 of the Constitution of Nauru”.  The proceedings were transferred to the Supreme Court, where Khan ACJ refused at accept affidavit evidence from myself and Mr Law (on grounds of relevance) and also refused to allow Mr Adeang to be subpoenaed.  The substance of the application was never adjudicated, and appears to have been overtaken by other events.  
The attacks on Ms Garo by Mr Adeang cast a shadow over the independence of the judiciary.  It was unlikely that anyone on Nauru would have been in any doubt about what outcome the Minister preferred from Justice Khan when he heard the sentencing appeals. The judge was put in an impossible position by the Minister’s inappropriate public intervention.
The cases of the three successful appellants were sent back by the High Court for re-sentencing by another judge. 
It is likely that the Minister did not welcome the decision of the High Court. 
In mid-2017 the Minister had hired a Brisbane firm of solicitors, Ashurst Australia, to take over the running of the prosecution case against the 19.  The firm engaged a QC and a team of barristers to conduct the cases.  Faced with challenges from the defence counsel as to the independence of the judiciary, the Ashurst team advised government that it should appoint an independent judge from outside Nauru to conduct the cases.  That was good advice, and to the credit of the government, it agreed.  A former Chief Judge of the District Court of South Australia was appointed for that task.
The Ashurst team later withdrew from the proceedings.  The DPP was also replaced, by a lawyer who worked in the Ministry of Justice, under Mr Adeang.  He took to his task with enthusiasm.    
As I have noted, in October 2017 the High Court referred the case back to the Supreme Court for re-sentencing by another judge, and it was the Chief Justice who heard the cases on 21 March 2018.  
The prosecutor called for heavy sentences, including the maximum sentence for riot, notwithstanding that there were guilty pleas.
The appellant’s contended that the sentences imposed by the Chief Justice once again disclosed error in principle. 
In his re-sentencing on 29 March 2018 the Chief Justice reduced one sentence from 14 months to 4 months (as opposed to the original 3 months awarded by Ms Garo). It is difficult to see how a sentence of 3 months could be manifestly inadequate, whereas a sentence of 4 months was just right. 
The two other appellants had sentences reduced from 22 months to 9 months.  The defence lawyers were instructed to lodge a fresh appeal in the High Court.  
The Nauru Chief Justice granted bail pending filing an application for leave to appeal in the High Court.  When preparing the application the lawyers learned for the first time that the treaty had been terminated and that the 90 day window for filing fresh appeals had already closed. The High Court registry declined to accept the application for leave to appeal, as there was no longer any jurisdiction.  An application to a Justice of the High Court failed to overturn that ruling. 
Is it too late to restore the role of the High Court?
Whether the notice of termination can be revoked is a nice question.  If it can be then I would argue that the current role of the High Court should remain, notwithstanding the many unusual features of that role.   
However, given that the Australian government has supported the decision of the Nauru executive to remove appeals to the High Court, and that it facilitated the underhand way in which that was achieved, it seems unlikely that the Nauru government would revoke the decision or be pressured to do so by the Australian government.

Can revocation be forced?
In her helpful paper, Dr Maria O’Sullivan of the Castan Centre addressed the Miller Case in the UK where the Supreme Court held that the Brexit decision could not be taken by the Executive, but had to be supported by a vote in parliament:  See  R(on the application of Miller and Another) v Secretary of State [2017] UKSC 5
Whether there are grounds for a challenge to the purported notice of termination given by the Executive, and whether there is any tribunal that now has the jurisdiction to deliberate on that question are matters for others to consider.
Is there a place for the Court of Appeal? 
Whatever the motives of the government for removing the role of the High Court, there is in my view a clear role for a Court of Appeal to now play. The question is, does there remain a clear role for the High Court too?
Putting to one side the question whether appeals should be as of right or require leave to appeal, the Court of Appeal could be assigned the entire jurisdiction currently held by the High Court in both criminal and civil appeals.   In addition, it could hear cases involving issues that were expressly denied to the High Court in 1976. 
As I earlier mentioned, the High Court was denied power to hear a case that involved “the interpretation or effect” of the Nauru constitution[footnoteRef:5].  Nor could it hear an appeal in respect of a determination by a Judge of the Supreme Court in Nauru concerning the rights of a person to be or remain a Member of Parliament. Also denied was jurisdiction to hear appeals from decisions of the Nauru Lands Committee.  Those restrictions reflected a sensitivity to an Australian court deciding complex questions of customary and constitutional law for the Micronesian nation. Appeals concerning each of those topics could be appropriately assigned to the Court of Appeal, given that no appeal avenue for such cases is currently available in the High Court. [5:  Curiously, the Appeals Act 1972, whereby Nauru had earlier set out the role and jurisdiction of the High Court, did not prohibit the High Court from determining constitutional questions, provided the appeal was brought as of right with respect to a criminal conviction or sentencing. Nauru was, however party later to the 1976 agreement, which extended the restrictions to all cases.] 

There is no doubt that judgments on those topics from highly experienced members of a Court of Appeal would be of benefit to the people of Nauru. 
The need for a Court of Appeal was demonstrated in the proceedings brought by the five MPs who were expelled from parliament for protesting to foreign media about the removal of Peter Law and myself.  The High Court had no jurisdiction to review the Full Court decision in that case.
Art 57 of the Constitution provides that decisions of a single Supreme Court judge can be appealed to a bench of two or more Supreme Court judges. Such appeals had been very rare, primarily because there was usually only a single person holding a commission as a Supreme Court judge. In 2012 and 2013 I proposed to President Dabwido and President Waqa the appointment of additional trial judges so that an appeal bench could become a possibility under Art 57 of the Constitution.   Additional judges were appointed but that jurisdiction could now be assigned to the Court of Appeal.
Is there a role for the High Court?
It may well have been that for many Nauruans the independent oversight role of the High Court outweighed the factor of expense that the Minister for Justice saw as the primary reason for abolishing High Court appeals. 
The High Court exposed error in judgments of the Supreme Court not just in criminal cases but also in civil appeals concerning applicants for refugee status.  Once again, pro bono lawyers played a critical role. In DWN042 v Republic of Nauru [2017] HCA 56, for example, error on the part of Khan J was conceded in the High Court by counsel for the government.  The judge had wrongly struck out two of four grounds of appeal against the refugee tribunal decision.  The judge later announced, with one day’s notice, that he would deliver judgment on the other grounds, knowing that the pro-bono counsel was no longer in Nauru and had foreshadowed that he wished to be heard on all grounds.  The High Court ruled that this conduct constituted a denial of procedural fairness.
One can only hope that the Court of Appeal would be equally robust in its role as was the High Court.  



Would the High Court want the Nauru role to continue?
It may well be that members of the High Court would not mourn the loss of their Nauru jurisdiction.  Certainly, the jurisdiction was unusual and challenging. 
Unlike the usual process in the High Court, appeals as of right could be brought from decisions at first instance, without any requirement for the appellant to first obtain leave. In hearing cases from Nauru the High Court sat as a bench of two or more judges
In Ruhani v Director of Police[footnoteRef:6] the High Court ruled that notwithstanding the use of the word “Appeals” in the legislation and agreement, the High Court was not exercising appellate jurisdiction, but original jurisdiction.  Accordingly, cases brought to the High Court as of right required the Court to adjudicate on the evidence below and make its own decision.  [6:  [2005] HCA 42, (2005)222 CLR 489] 

In the early years of the arrangement appeals to the High Court were very infrequent (only five cases in forty years) but in recent years a substantial caseload has developed, especially concerning applications for refugee status. 
[bookmark: fnB18]The increased workload was coupled with the complexities of Nauru law.   In FM045 v The Republic of Nauru [2017] HCA 50 (15 November 2017) the High Court in upholding yet another appeal noted Section 4(1) of the Custom and Adopted Laws Act 1971 (Nr) which provides, relevantly, that the common law and statutes of general application which were in force in England on 31 January 1968 are adopted as laws of Nauru.  The Court held that “The appeal does not present the occasion to consider any difference between the law of England and the law of Australia respecting the content of the obligation of procedural fairness in its application in Nauru”.
The High Court judges might well be happy to see this workload passed to a Nauru Court of Appeal.  Whilst that is understandable, its oversight role in criminal and civil cases - especially in cases where the government was an interested party, and where the independence of the judiciary was challenged – was very important. 
Could the High Court and a Court of Appeal co-exist?
The Schedule to the 1976 Commonwealth Act, records the terms of the agreement between the two countries.  It commences by “Recalling” that even before the 1976 agreement the High Court had been empowered to hear and determine appeals, with leave, from all judgments, orders and sentences of “the Court of Appeal”.
A Court of Appeal was never established.  
It may be said that given the proposed creation of a Court of Appeal, which body could be given all of the jurisdiction that the High Court has had, and more, there is no longer a case for continuing the role of the High Court. Nauru is a very small nation, of about 10,000 permanent residents. It would be unusual and costly to have both a Court of Appeal and the High Court performing appellate roles in such a tiny country.
There have been instances in the Pacific where both a Court of Appeal and a higher tribunal functioned.  Kiribati was one instance, having a final appeal to the Privy Council from the Court of Appeal.  I acknowledge, however, that Kiribati has a population of more than 110,000, and is no longer served by the Privy Council.
 Minister Adeang referred to the decisions of Australia and New Zealand to abolish appeals to the Privy Council. 
In all these cases the removal of the second tier appellate court was done openly, after extensive debate, and with parliamentary approval. 
Assuming that revocation of the notice of termination was possible, or else that a new treaty, with less burdensome High Court functions, could be negotiated, is there a case for seeking to retain the High Court?
Nauru has the sovereign right to decide the make-up of its judicial system.  I can only suggest that, if at all possible, given the history of the conduct of the Nauru government, the powerful oversight that the High Court offers should be preserved in the interests of advancing the cause of judicial independence in all Pacific nations.

Conclusion
   The proposed structure and membership of the new Court of Appeal are yet to be announced. Minister Adeang said that eminent justices from across the Pacific region were being approached to join the Court. Having denied itself the benefit of the eminent justices of the High Court that is a prerequisite.  Observers will be wary about accepting assurances from the government that judicial independence and the rule of law are factors at the forefront of the proposal. Unless and until judicial independence is guaranteed the role of the High Court should be retained, if at all possible.
Assuming, however, that it is now impossible to restore the role of the High Court, then great responsibility will fall on the members of the Court of Appeal.  Having regard to the history of interference with the judiciary and repression of dissent by the Nauru government, it will fall on the shoulders of those judges to protect the independence of the judges of the Supreme Court, and District Court magistrates.  
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